[VOL.

dying
- died

ting],
eficial
| per-

on of
s the
1e tes-
ees to
Stover

‘ustees
y ma-
jority
r panr-
1aving
lows ¢ *
llll\,y
regard
count
wer of
of the
ot and
wenty

spose
1¢ best
it be
- heirs
to do
1887,
f those
as de-
.
intiffs,
of the
a one-
or the
d sale,
rity of

iestion
on the
end of
stator’s
of the

Xiv.] DIGEST OF CASES. 803

heits were in favour of o sale, w]u'ch‘
Wwas proved, arfd That the jurisdictjon
to partition was oustéd, 'R Dennis,
Downey et al. v. Dennis o al., 267,

the estate descended on the twelve
children of J, McP,
Per Bovp, C.—There was no
estate tail given to J. McP, under
9. Construction— General imnten- .Lhe w'il], for (1) ¢ children” in it hind
Yion i favom e oF a4 e B 1‘§~|)1’1u3:u'y meaning of descendnn(ts
ticular intention in uvor of i of the first generation only ; and (2)
individual — Possession . Devise | the ch']hlren were not to take us a
to possessor without title — By class, in UIG.‘ first instance, ‘but‘: only
tate " tail] — One J. MeP. lived those out of that class to be indicated
upon lot 26, of which his il . by the exo’cutprs as the most de:m'v-
McP., was owner from 1826 till 1878, | 18 MePhail v. Melntosl, 312,
when he died, leaving vwelve children | Z o
him surviving. A, McP. died in| 6. Jlortgage — Appointment —
1841, having by will devised lot 26| Zime of payment — Interest.|—A
to J. McP., but adding ; “He is not | mortgage to secure $800 on certain
to sell or dispose of the said lands, | ]}“"]“ was  made by T. K. to his
nor any of the timber or wood now | father. The  Proviso for payment
growing on the said lot ; on the con- | Was that the $800 was to be P“l‘lAt(’
trary, the land is to devolve on the | the mortgagee's executors or admin-
most deserving of his children, ac- | istrators in eight equal annual instal-
cording to the discretion of my ex- | ments of 100 each, the first payment
ecutors, that is to say, aften, his own | to be made one year after the mort.
death.” 1In 1869, J. McP. conveyed | gagee’s decease, upon trust to pay
the north half of lot 26 in fee to the | the same to such l’el‘*ﬂ or persons
defendant.  The executrix of A. |88 the mortgagee should™by deed en-
McP. made no selection as to who | dorse on the mortgage, or, otherwise
was the most deserving of his child- | by deed divéet and appoint ; nnd_ in
ren onwhom the land should devolve, | default of “I‘l"!i“"“_‘e“t‘ to his child-
Nevertheless the plaintiff; a son of |ven other than his son John, &e.
A. McP., now laid claim under the | No appointment was made by deed
above devise to seven-twelfths of the in.dorsml‘ on the mortgagee, orother-
lot, being his own share and six other | Wise h}' dt’?"- The mortgagee by
shares which he had acquired, his will divected that the $800
Held, affirming the decision of|should be payable, namely, $200 to
Rose, J., that he was entitled to | each of his three d““ght(""? A, M.
Judgment in respect to seven twelfths |and B. and $100 each to his grand-
of the land, for that J. McP. only d“‘}g"}” K. and l"s_ widow, to be
took a life-estate under the said will, | paid forthwith after his death,
under which he must be said to have | Held, that the will constituted &
‘taken, as Ke did vot disclaim the valid appoiftwmient under the provi-
benefit of ib"j(nml had not acquired [so in the mortgage, _and that th
title by possession at the time*of ln’sJ legatees or appointeesfinder it were
father’s death ; and though no selec- | entitled to the sums bequeathed to.
tion had been made among the child- | them ; but that the time for the pay-
ren of A, McP., the Court would ment of the money must be in ac-
carty out the general intention jn | cordance with the terms of the
favour of the class by holding that mortgage,




