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preferences wvhich they respectively cla: -. s...all
supersede every other lien or encumbrnet
the time %wnen the work was commenceti o. riaterials
furuislied? i find none such, which wvill have the
effect of giving preference over a garnishment set'ved
on te owner against the contractor, after the work
was cammeniced, but before the filing and serving
notice of lien,

It is laid down in Philips on 'Mechanics' Liens,
sec. 249:- if an act pravides 1that the liens shall
be preferreti ta every other lien or encumbranice
which shall have attachiet upon the property, sub-
sequent to the time when the work was commenceti
or materials furniaheti,' the lien of a sub-contractor
takes precedence over a garnishment serveti on the
owner against the heati cantractor, aiter the work
was commeuced, but before the filing and serving,
notice af lien. The lien af a mechanie does nat,
however, prevent an attachment as between credi-
tors. The mechanic alone can assert his lien ta
defeat the attachment, anti the ainount of bis lien
being subsequently paîid te surplus is bounti b>' the
attachment," This is aIl predicateti on te bypo.
thesis that the act creating mechanics' liens cou-
tains a provision such as neither af aur Provincial
Acts coutemplates or furuishes. 1 fluti this point
very mach pressuti and dwelt upon in argument in
this case, that an attachiug creditor can acquire nu
higher or better rights to tha property or assets at-
tacheti than theprimary debtor had wheu theattach-
tuent w~ 'k place, anti that garnishment is a purely
sa-ýo7tory procaetiing, and cannat ha pusheti in its
a)i tion beyond the stattntory authority under
wnich it is resorted ta. 1 iully asqent ta these pro-
positions; but 1 fluti it clearly laid dowuY on' the ather
hand, ta which 1 alsa assent, that ",there is no dis-
tinction ta be observeclinl the construction ai stat-
utes creating these lieus andi other exprc ;sians af
legislative %vill II(se Pl.ilips an Mechanics' Liens,
sec. 14), andi again, Il as acts iu relation ta
machanics' liens establish a system out af the
course of te comman lav, Miean points arise evi-
dantly flot forosecu by the legislature, andi upan
which the statutes have not spohian, the groiints ai
tiecision ta be resorteti ta inust bu the general
scapa anti spirit of tha enaetment. The aualogy oi
caass which have already been settleti, andi such
causideratians af policy as~ ma.% bu suppaseti ta
have hiat their influonceoan the miids af the law-
makars, anti ta aimi at saab results as wvill mast

fiectually promote the interest and security of
thase classes af men whamn the systam wvas desiguad
ta favour," . . Sa wvhere an injustice would
result fram the construction ai au act it ahoulti
flot be atiapteti witbaut the znost explicit lan-
gî'age. This is a confliçt af creditors arising from

the praereuce affordeti ta two differefit classes of
creclitors under two sevaral Arts of Parliamant.
Each seek- hi% onu advantage ta the exclusion of
the athers, ant isl a case flot reacheti by the
Creditors Reliei Act, under which the policy of
the legielature seema ta favour a rateable division
of the assats ai a debtor aniohgst .91l bis creclitors,
withouc prîarity or preference in certain cases,
And with this conflict each ai the two Acta af Par-
liairent is set up as favouring the side ai te con-
testants who have acteti under the provisions of
either.

IUnder the garnishee clauses af the Division
Courts Act there is no provision for any other
course than that ai the exclusive banefit oi the
attachiug creditor, ta the extant ai tae tiebt claimed
anti the amaunt attached . Uncler the Mechanics'
Lien Act there is no provision for. creditors gener-
ally, bat anly for certain specifieti classes of
creditors ta the exclusion of sucb as bave taken
proceedings here under the garnishment clauses af
te Division Courts Act,

Iu tbis case I finti the 124 th, r33rd, 137th anti
x3Sth sections ai the Division Courts Act are quite
as clear, absolute anti positive as are those ai the
Mechanics' Lien Act, for the service oi the sommnons
in a garniihet procaetiing bas the effeat fiat ouly
of Il attaching"I (wbich means, iu law, lakiieg, sels-
ing, ar distyaiening> bat also afIl binding"I in the
banda ai the garnishec (Il subject ta the riglits ai
othcr parties"I ta whom I shall refer presently) the
tiebt souglit ta ha garnishtd irom thoý tirne af such
service until a final tiecisian, matie on the bearing
ai the sommons; anti any paymient oi sucb debt
by the garnîshea, during saab periati ta any ana
otber than the primary creditor or muto Court, for
satisf)ying biscdaim is declaruti, ta tc' xtent ai saab
claiim, ta be î'aid, etc., anless the jutige otberwise
orders. Thas 'va sec that -the dcbt is, as it were,
tieti up for the satisfaction ai the dlaim ai the
garuishor, anti kapt under seizure util anti ales
the Jutige atherwîse ortiers.

The sabjacting the debt sa garuisheti ta te
rights oi other parti*ý douas fot mean those creditars,
whlo are pursuing their reinetiies untier other stat.
utes, bucause the la%%, doa flot favour a creditar
adepting a multiplicity ai remetiies at the saute
timoe. If he chooses bis reîuetiy anti bis forum hae
la expecteti ta cantine himself ta these, anti fot ta
indulga in avery weapon within bis reach. Section
14d provides a remedy for the rights ai ather
parties wbo mnay ba interesteti in the subject
attacheti, altbaugh there may be jutigmont againat
the garniahe, or even if the money bas beau paiti
over by him, anti then the parties may Ilbe remitted
ta their original rights in resp, ut thereto." This,
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