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The action was brought i the Supreme Court to recover
damages for. wrongful and excessive seizure and sale by the de-fendant of the plaintiffs' goods under certain chattel morges

ýAt the trial, the plaintiffs recovered $1,250 damages; but,upon the defendant's appeal, a Divisional Court held that the.damnages had been assessed upon an ixnproper basis, and referred
the action to the Master for an assessment.

The Master awarded $478.40 as damages-an amounit admitted
to be within the jurisdiction of a County ýCourt.

The Divisional Court gave the plaintiffs their costs of theaction up to and including the trial, to be paid forthwith after
taxation. The damages Wo be assessed were directed Wo be paid
forthwith after the confirmation of the Master's report.

J. M. Ferguson, for the plaintiffs.
Rf. Il. Davis, for the defendant.

MID)DLETON, J., i a written judgment, said that the questin
was, whether Rule 649 applied. Rad the judgment beexn for,
$478.40, and not for an amount Wo be ascertained, then, according
Wo Jackson v. Hughes (1910), 2 O.W.N. 15, the Taxing Officer was
right. But Rule 649 does not apply to a case i which lnaeare uncertain and unascertained when the Court directs Paymzentforthwith of the costs up Wo the trial. An order for immediate
payment of costs without waiting Wo kflow the amount ofda geWo be paid is an " order Wo the contrary, " within Rule 649.

The question was Wo be regarded as purely on1e of the appIica.
bility of the Rule-not o~ne of intention.

Appeal allowed tuith cots
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