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aeeident, did the deceased Thonmas Sharpe conform te the orders
anid direction of Fred Brinker? A. By his presence lie was
direeted.

There was, in rny opinion, no0 evidence te support thes find.
luge. The deceased's injury was flot sustained ini the course of
hi8 eniployment. When his work at Welland was donc, his work
~for the day had corne te an end, anid lie was no longer subjeut or
Iiounid te conforrn to the orders or directions of the foreianm.
Indeed there was ne evidence that the foreman gave or asmumed
to give hirn any order or direction te proeeed along the track
to the. sleeping-car. The case was siiuply this: the forernan aiid
the. men who had been working with hirn were proceeding homie-
ward after their day's work was (loue, and they took whai;t they
apparently theught was, ln the eireurnstanees, the wisrt con-
venient way te reacli the sleeping-car.

It was argued by Mr. Kerr that it was the duty of the de-
ceaised te take te and leave at the sleeping-car the tools hc had
boen uslng at Welland, and that until lie had done that he was
fftilt under the direction of the forernan; but, granting that this
was hie duty, there was no evidence te support the conclusion
that intil that was donc the dceased was still subjeet te the
order or diretion of the foreman....

lReferelice to Holmes v. Maekay & D)avis, [1899] 2 Q.B.
319?; Kýelly v. Owners of the Ship Foam Quecu (1910), 3 B.W.
C'A.C. 113; Waltes v. Staveley Coal and Trou Co. Lirnited (1910),
4 B.W.C.C. 89, 303; Beekerton v. ('anadian Pacifie R.W. Co.
(1914), 6 O.W.N. 158.]

IIaving corne te the conclusion that the deceased did net
met with big injury in the course of bis crnployrnent, it is un-

neesry for us te consider whether, if an opposite conclusion
bad been reached, and it had properly been found that the de-

çesmed met with bis injury while conferrning te an order of the
foreman te which he was hound toeconform, it could properly
b. tound that Mis injury was the resuit of the negligent erder
and of the deceased having conforrned, te it-a findîng which
wou1d b. necessary te entitie the respondent te recover.

1 would allow the appeal, reverse the judginent ef the learned
trial Judge, and substitute for it a judgrnent disrnissing the
action, the whole with costs if cests are asked.


