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ject. 1 ]lave therefore Mr. Cook's positive statement that
lie did eoinmunicatle with Mr. Davis or Mr. Mehr and 1 do
Dot thik that thiat is displaced by Mr. Davis' affidavit and
his hearsay statenit as to what Mr. Mehir said.

In these ûircuistaý1nceýs, by some mischance no douht,e
the judIgment appears to lia\e been signcd in breacli of an
underistiîding that the mat ,iter was to stand till Mr. Mac-

kez e'srturn, and rnust, ho set aside with eosts to the
defendanit in the cause to b- set off against any xnoney whieh
Inay be found due by defendant to plaiiff.

WVith regard to the motion to set a:idci tic statement of
claim, 1 do flot think tiiet should ho doue on the present
application. Where a settlement of a suît is corne to it is
flot perfect]y clear that the setilement xnay not ho speciîfi-
eally enfored in the salie action, while there are soilne cases
whielh seernl to sheuw that a new action is necessary7,eg,
JXmerisl v. Woodwrard, 43 Ch. D. 85;Prýyer v. GribbMe, P0
Ch1. 5341; AsAkewl v. Mi«ing,,ton, 9 lia. 65,-; F'orsijtlê v. MWan-
ton, 5î Mad.7; on the oithecr hiand there are othierswih
seetuj to) ,hew\ thlat it mayv be enifored ini the suit wvliiehI is
the subjeet of settiement ; sec me v. lJnioUn Permaneit

Bldng.o(îe(y, 6 Pr. M. 206; Sii v. Shirley, 32 L. T.
N. S 23: m L. T. Jour. 43
lit tue present, caseq it rnay b e sid the Statemeint of

dalim isý niot to enforue the Comnproise, but is b)ased on the
originaýl cas.it is, hiowever, subljee(t to mndet At
il e venits it woulid seem elear tlîat if the iifei1natwse
to set 11p hic conîproriseý o'r se-1eMnr h ia 1o1 s"fo h )v lîiý,

deec.it oldnot, 1 thlink, be proper to) strike' out
tht, staitien)(It or chaifr nmerely lwuausje it is based-, on the
originail cause o! actin; theseemn or 12t11 April, 1911,

faio ar, buit th1t is a iinatter- wliîih 1 think cannot
prpryho ta)de o ani initerlocuitory motion to strike

o)it tuef 1)tpleaing. Nob extra xpn appears to bave been
oceaiond b th1is brachl o!f ie )notion.
'Pie ordeor therefore wihI be that the judigment be set

flsi(l andiý thie deufendanit isz to have until Tuesday next
in fsv o file is dfloence.
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