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that a mani muet perforin hig contract or pay damiages where un-
foreseen cireuinstances render performance impoesible, There
seern to me two main grounda for eca.ping the connequences of
the root principle. It may, howr--er, be doubted whether logic-
ally there is not, indeed, one ground only. However, in the
present state cf the dévelopment of the law of eontract it is bet-
ter to recognize the Vwo grounds for exception. The first is that
there is some tacit condition for the continuance of éeumstanccs
rcndering performance posaible. The second is that the wbolc
vontract fails to the «round and ie gone, iii so far as any future
performance is concerned.

The case of Taylor v. CJaldiveli, su pra, is an instance of the
application of and an authorlty for the proposition that where
the Court finds that therc. le sore implied or tacit condition that
soine state of eircuiistancees rendcring performance possible
should cont*nue to exist, then, if for saine unforeseen reason that
state of circuinstancc.s8 ceases to exist, the parties are ahsolvcd
frorn the contract. Thus in Appleby v. Myers, 16 LT. Rcp.
t)9: L. Rcp. 2 C.P. 651, thc plaint ifs contracteýd to ereet eertain

rnaehinierv ln the dcfendant's building and 'w keep thc machin-
cry in rcpair for two years. Whecn sonie of thc work bcd l'een
done the premises were <lest roYe1 hy fiee, so that tine plaintiffs
%%ere îiot ahic to perform thcir contract. It was hcld that both
parties were excused from any further performance of the cou-
tract. Again, in Baily v. De Crespirqaif. 19 L.T. Hep. 681; L. ep.
4 Q.13 i180, a ynan1 rovena.nted îiot ic build o eértaiîi luiîd. and
bound hiniseif and hie assiguis (with notice) aceordingly. The Iand
%vas taken by a railway eompany under, statutovy powers andi
tbeY built on the land, but the Court heid that the covenantor
%vis diseharged froni hise onIraet. Again. in Robiwn.o v. Do ci-
soii. L. Rep, 6 Ex. 1, a lady ivas engaged to perforrn on the, piano
aIt a vonecî t to lic giv'cli bY the plaintiff. 1'nforttnnatcly when
the day arriv cd she wvas ill and unable to performi, and this faet
was hcld to diecharge the contract on the krronnd that ber ability
to pcrform wias n tacit eon iitih i.


