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The learned judge refused to set aside the order, on the g. it..aJs t'nt
-the applicattion was flot one ta alter the order on the ground of sk.p or
oversight, and that the order had been drawn up and represented the real
opinion of the Court, and that in such case he had no jurisdiction ta alter
it; but he gave leave to appeal from the order, notwithstanding that the
time for appealing had elapsed, and he directed a stay of proceedings.

Held, that the cause of action being one that under the provisions of
K. S., ce. zr3, s. i, survived, in part at least, ta the executrix, defendant's
ceunsel was entitled ta the order under 0. 17~, R. 8, requiring bier ta

1 M appear and obtain leave ta carry on the proceedings, and that the erder
was rightly nmade.

Hded, also, that the learned jucige was right, for the reasons statud by
bum in refusîng ta rescind and set aside the order.

V.]. P1lalot,, for appellant. /.A. MéLean, Q.C., for respondent,

Full Court.] Ross v. Su ERLArD [May 15.

So/ibor apid client-Misappropriation b> sol/citor of rnoPey elitrusted ta
hüzn Io pay off#t>''ae-Fecsr.igîy- t

Defendant, wvbo was desirous of purchasing froni C. land of wbicli C.
was ewnicr, subject te a mortgage l'or $t,ooo, hield b>' F. as referred by
C. ta Nil., as his solicitor, threuuih whoni the negetiations cotild lie cirried
on. WVhen the niegotiations %vere conipleted, defendant plaid te M.L th'e
suin of $i,Ooo, wvhich represented the %vhole price of the preperty, inicludingj the ainounit of the niortgage held by F. INM. absconded frei the province
without havinig paid over te F. the arniunt due bier. Thle levidence gbo%%ed

!K iM.that F. executed la release of the rnortgage and delivered it te E. C., with
instructions neot te allow it te go out of lier bands until she received the
înoney, and that E. C. placed the release for a timie ini tbe hands cf MI.,
te whin she conînunicated bier instructions, and that the release wvas
finally returned te E. C. by MN. It appeared, however, that M. was neyer
employed in any capacity by F., and that F. was net aware that the
release was in bis bands.

In an action by plaintiff~, as executor cf F. for the forelosure cf the
nîortgage,

Il/d affirmilg the judgrnent cf G HME. J., and disrnissing
defendaut's appeal witb cests, that plaintitT was etitlted te the foreclosure
sought.

'i Ifed, alsio, that plaintiff wac. net estopped by staternents made by
E. C. te defendant, after the paymieut cf the rnoney by defendant to M.,
frein wbich it %vas clainied defendant was led te believe that F. bad been
mnade aware tbat the money had been paid over te M., and that she looked
te bimn for payment, lit net appearing tbat E. C. mnade the staternents in
question, întending that defendant should act upen tbern, or that the
statemnts were of such a character tbat any man cf ordinary intelligence
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