THE LEGAL NEWS.

171

thi cage was not actually a party to the suit, lt
that the creditors were virtually the plaintiffs, |
And that the assignee was merely acting as X
eir attorney by a special provision of the law.
Fis Honour, in deciding on the objection,
s‘fd that without adopting all the reasons con-
ned in the objection of the defendants, he
helq that a plaintiff cannot under our law be
€Xamined as n witness for the plaintiff, in an
* 8ction brought by himself. Under our law, he
exI)l"‘illtid, the rule of the Roman law, that a
Plaintir could not be ¢xamined in his own be-
“_lf, was still in force, and to be followed in
018 cage. A plaintiff cannot be a witness for
mgelf in his own case, and nothing had been
Shewn o support such a. proceeding. His
onour quoted the case of Baitersby V. The
City o Montreal, in which a similar motion was
ken en gjibéré 14 Oct. 1876, and maintained.
t. Laflamme said this was an important suit,
a_“d as there were still some points he would
like to urge he would respectfully move, « that
%eing the decision rendered this day, the
P Alntiff declares his intention to appeal from
h“_ j“dgment, and that the case be suspended
‘;nhl an application be made to the Court of
PPeals on 11th June next.”
thMt‘- Benjamin objected on the ground that
; ® trial was virtually a jury trial, and such be-
g the case the trial must procecd.
Par Copian. 1 think this is a case in which
shoulq grant the motion. )
Motion granted.
L“ﬂamme, Q.C., for plaintiff.
L. N. Benjamin, for defendant.

SUPERIOR COURT.
MoNTREAL, May 14, 1881.

Before TORRANCE, J.

CRowLEY V. CHRETIEN.
. Sa“ldsion—(}'ircumatances amounting lo fraud.
Where part of the price of immoveables consisted of
" @ number of shares really worthless but to
whick a fictitious value had been affized ly
Jraudulent means within the knowledge of the
transferor, the sale was set aside at the suit

o the purchaser. .

‘ of'l;his was an action to set aside a deed of sale
315:3(1 made by Crowley to Chretien on the
uly, 1880. Part of the consideration was

o Aypothdques, one due to the Royal Institution
$3,400, and the other to the Dundee Trust

and Investment Co. for $4,500 ; and the balance
of $8,100 was declared by the deed to have
been paid to Crowley by the delivery to him of
81 shares in the capital of a corporation called
the Silver Plume Mining Company, of the par
value of $100 each share.

The complaint was that Crowley had been
induced to accept of the shares by dol and
fraudulent manceuvres on the part of Chretien.

The plea set up litispendence in an action
No. 709 hereafter to be referred to, and it was
followed by the general issue.

The plaintiff had answered in law to the plea
of litispendence, and the decision on the law
hearing had been reserved.

Per CuriaM. I may as well here dispose of
the law hearing by deciding that the plea of
litispendence is not made out. Next, as to the
merits of the action. The main issue is the
charge of fraud brought against the defendant
Chretien by which Crowley was induced, be
says, to accept of eighty-one shares in the Silver
Plume Mining Company for $8,100. This com-
pany represented itself to be a corporation, but
this Court has already decided that it was not
so, by its judgment of date 15th March, 1881.
It obtained a place on the stock exchange with
a nominal capital of $1,000,000. It had cost
its shareholders $15,000. Crowley says that
fraudulent means were made use of to make the
stock appear to be worth 724 cents in the dollar,
when in reality it was worthless. 1t is clear
that the bargain was based upon the assuwption
that the stock had a commercial value, and
that the quotations at the Stock Exchange were
bona fide. Chretien is accused of having ob-
tained Crowley’s property, for what was not a
real but only a nominal consideration, and to
have arrived at this result by fraudulent means.
There is no doubt in my mind that there was
error as to the price in the mind of Crowley, for
he imagined that he was obtaining the stock of
a corporation regularly quoted on the Stock
Exchange and having a commercial value,
when no corporation, no bona fide quotation
and no commercial value existed. Error and
lesion as well as fraud are relied upon by
Crowley. It was said agaiust Crowley that
Chretien was not responsible for the acts of
Parent, unless they were immediately connected
with the sale at the date of its execution. But
Parent received $10,000 of the stock for his




