
apparent in the criticisms which they receive from the commen-
tators on the French code (1). Almost all of those specified
are shewn to be inaccurate, and tbey are declared by Toullier
to be of little practical utility. As reasons then for their rejec-
tion, it imay be statedi, Ist., that they are not and cannot easily

(1) if. Lib. 50, be made exact, and may therefore occasion doubts and diffi-
tù. 17, L. 202, culties ; 2nd., they are not complete, as they do not includeOinnis defizî-

C mixed contracts, contracts principal and accessory, contracts

7WflCul*M eSt. subject by law to certain forms and those not so, and other
ein von distinctions equally well founded ; 3rd. they are of no prac-

V 1)9 " - tical utility even if rendered exact and complete. Moreover,
, p1 toer they belong to a class of subjects which, by a sound philoso

phical adjustment, ouglht rather to be committed to the learning
otes of the courts,. t'hai -confined within tlhe inflexible terms of

fiDuranton,No. positive legislation. The only definitions which should be
4Marcadê. IN. adopted, are those which are imperative and sacramental,
383& s and those which involve solme rule of law, or are so inseparable
4 Boiieux, p. frorm a particular rule, that by their omission it wouild become
3 Il seq. to ineflctual or obscure.

Chap. 1, see. L The ariicles numbered fron 3 (7) to 6 (10), require little special
Of the vlidiîi remari. On comparing them with the corresponding articles
of contracts, of the French code, it will be found that they differ from
Arts. 'o 'Q1 the latter in the form of expression ; and in No. 5 (9),Printed Copy
3 to 6, nos, certain classes of persons incapable of contracting are desig-

345 ON. nated, who are not includhd in the article of that code. The
mue with respect to married women is also differently stated
in conformity with our lav ; but il may bc observéd that the
special rules as to the inca)acity of married women, are
reserved for the title of rnarital authority.

2,0f consent, Anong the articles treating of the requisites to the validity

Oc o. of contracts and causes of nullity in them, there are several
t upon which some explanatory observations may be useful.

Arts. (0)o But before referring to any article in particular, il is well to
PÇ.7 >state, that in dealing with the subject-of those articles which

and 10 to 3 relate to consent and the vices of contracts, the Commissioners
3 and130 have avoided, as subtle and useless, the questions so much

o 3 discu ssed by civilians, whether a consent which is surprised
or constrained be a consent at all, and whether error, fraud and.
violence vitiate contracts directly, because they destroy the
consent, or indirectly because i would be immoral to sustain
contracts made under their influence. These questions and
the cognate one, whether the effect of these vices be that they
prevent the formation of the contract, or merely that they render
the contract bad, are absolutely without practical consequence.
The result is always the same in giving to the parties inter-
ested and to no other, a right of action to avoid liability
underithe contract. The duty of the Commissioners is to pre-
pare a series of articles, expressing the practical rules by
which civil rights are regulated and determined, and not to
theorize upon nice and unprofitable distinctions, however
logical they may seem o be.

It will be perceived by a cornparison of the articles relating
to consent and the vices of contracts, with the art. 1109 and
following articles, on corresponding subjects in the French
code, that an effort lias been made to give a greater clearness
and completeness to the treatment of the subject, by a careful
wording and an extension of the rules, with a, view to meet all
cases. This has been done, particularly in the articles rclating
to violence. No modification of the old rules has been intro-
duced, but a clearer expression has been given to them than is
found in the French code. The addition of the word fear to

c. N. 1109, violence, as a cause of avoidance of contracts, restores in
l1 112 expression the rule of the Roman law, which has always
.15. ýreally been, and still is, that of the law of France.

The first number is that of the printed copies now submitted, the other within
brackets refers to the draft.


