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diuîress, Ail tlieso tlings b h id to do in the exectztion Of blls
duty, aud lie had juristiictiou to do them ; but lthero en% a defeet
In thc conviction, as tue justice ordoreti an alternative beyend bis
juristiiecioni. If onything lied 'vee doue in resýpect et tito wrongful
order, It iroulti have been nu nct beyonti bis juristiictien. but titere
iras nothing ef tbe sert. * * 1 thiuk tho case is precisely that
tehîlci soc. 1 is intentiet te preteet. Then I titink bbe construction
oftîlet. 2 must ho se controlled by sec. 1, ns te ho ccuslstent svitb
il, andi titis is due by au construîng sec. 2 as te confine ils appli-
cation Io cases in trhdcA the cause of action arises from theAc XCCS of
Jurudction, as il 'would bave donc in tbis case if tho plai.tiff baid
bcen put in the stocks."

Leary v. I'atrcc et. al. <16 Q B. 226), is worthy of notice, On
an information laid, and suasmons serveti, tho plaintif iras con-
victeti in bis absence. WViilo justices irere sitting the plaintif iras
brouglit in, anti vas told ho vuas convictoti. Ife asked mighit ho
go to bis van, and ires enîti by one of the tietendants Ibat if ho
ivnt ho must go in custody. There appeareti te ho ne more
formai commitinent thau, titis. lit ias kept in prison till neet
duy, anti in the meantime bis gootis vers seizeti untier defentiant's
distress warrant, recîîing conviction fer penalty, andi 129. costa.
A conviction iras subsequently draFn up, but iras sen-t as t" ealitA
The conviction iras quashoti by tite sessions, and trespass wte
brought fur tite imprieoumeut sud eiture et gootis. lThe action
iras lielti maintainable for botit. Lord Campbell say8 that bte
Protection Act Illeave3 the Tenncdy ef te perty injureti theo ame
as it would bave been before that oct, in cases in ivhicb thejustites
bave acteti wiithout jarisdiction, or bave exceedeti their juri8tietion
provided the conviction bes been quasheti before action. * * 1
ams of opinion Chat in doing the nets campleineti of, the justices
have exceed tiei rjurisdietion; for vcbtther îbejybadjurisdictions
te stijutige that te plainti f sitoulti pay cos or not, tboy diti not
in fact adjutige ltat bu aht ulti pey t*nOm."1

In Cleland v. Robinson Il U. C. C. P. 416) ira lied te consider
the state ut the ]aw, and th 're Lord Denman's irortis in Caudle v.
Stymour (i Q. B. 892) art quoled -- The bnagistrate's protection
depends, as my brother Coleridige bas observeti, net onjuristietion
ovor tite subjeet malter, but juriEdition ovor lthe individuel
arresteti ;" anti Coleridge, J., addts, "I t is true Chat the magistrale
litre bias juristiiebion over tbe offence in lte abstract, but te give
bila jurisdîction iu auy particuatar cse, it musI b ho esn Ibat
there iros a proper charge upon onth ie that case."

Thte learneti jutigo in lte court beloir feit nnturally embarrosseti
In titis very peculiar case, anti in lus very carefully considereti
judgment nt last, with mucit bositetioc, decidet in faveur ot the
magistrate, anti that theo case iras governti by te 6irst section of
the net.

Tite act %bat thora iras an information on oatil duly lAid, charging
the defendent with féiony, n(, douht croates consierablo tiouht lu
evory mndt.

After tauch reflection, wte bave arriveti at the conclusion thst,;assuming cv.sryîbing ln faveur of te defontiant, andi tital! wI u a
regular up te tite eppearanco of plaintiff before bint te enster the
charge, tbe commilmeut for trial et tihe plaintiff iîthout tite
appearance of the prosceutor or examination of auy seituess, or
atutable examination of te plaintiff, or confession by hum as

alloet by late, iras an act of detondant cither seholy seithieut
or in cicess of juristietion, anti that lie is hiable therefor in
trespass.

Tite wa7 te test tho matter seores te me te ho Ibis: by thte
information duly laid lte tietendent bilu poweer over lte plaintif's
person te bring bisi befere hum on the charge. Whon tite plaintiff
vuas before itim, tehat turth'r powrer itet beaver him ? Ife could
remoud for a reasoneable lime for good cause, or bie coulti procetd
under whit for three centuries, since the tinys of Philip andi Mary,
iras lte leir of Englnud, anti is in ýusutnnce aur lave nom. ",Be-
fore ho sali comnnit or senti 8ucli prisoner ta seard, hoe qhall take
tlîc examinabton of snch prisontr* or information et thioso Chat
bring lim."

But withont remaning. anti iithout any regular examinatien,
(,r scîitout coufroîi:îng lthe witnies2os vani lt, accusetI, bas lie aîy
juristiieuion ovzr the pIaintiff's persun te send ha togaul te airait
bi:9 trial ?

WVe have 8ecn titat oven wliere lie îniighit romand, if the reniAnd
vas for au unreasonable tinte it was wbhly void, aed tho magistrate
a trosqpasr. We ec that tItis case answer2 the pomition takion by
Erle, J., andi Coleridge, J., tint the second section is tohecconfineti
Ite cases in whicb lthe net by ivhich the plaintiff is injured is an

act in excess ofjurisdiction," ns whero the justice bail theo plaintiff
legel)y before him and legally convictod him, andi legally ordereti
di8trcss of bis goods, but illegally atideti the elternative of the
stocks. As ho never bati been put int the stocks tbe justice was
not liable in trespass. lied the plaintiff beon put iu the stocks
trespnss ivould have lain (Barlon v. Iiricknell, 13 i. . l,
alroady citeti.)

NVe cen set nojurisdiotion whetever in a justice to commit for
trial a person brouglit before hiru on a charge of folony, ne onu
ftppearing te prosecute, no examination of witnesses, and ne con-
fesion unfler the stetute or otherwise It is suggcsted that tho
plaintiff may have confessed bis guilt te defondant The answer
is that the evidence suggests nothing of the kind.

%Ve have nlot ovcrluoked the language of the third section of the
mtatlte, nad consider that it does nlot affect the conclusion et tvbich
'Ie arrive.

We gather fromn tbe evidence thet thore is no imputation of bati
faithi or improper motive in the justice, but the fact romains thet
lte plaintiff bas sufeored an illegel imprisonnment. If the law bu
se tender of thie personal liberty as ta make (as, in Daris v. Calper,
alreedy referreti to) a justice acquitteti ot ail bati motive, a tres-
passer for remanding or committing for an unreasonable timot, it
is difficuit, to see why as great, a liahility '.hould not bc ilicurred
for a tolally uuwarranited consmitmont for trial et an assise or
sessions tbant mîgit flot bc beld fer months.

IVe aire willing to seo every reasenable protection givon te
magistrales, but ire thinik lthe lair ioulti bo in a singularly un-
snlisfactory state if there coulti be ne redress for sncb an injury.
eommitted in cloe violation of the precise irords ot tbe statuts
lewv, altbough irithout improper motive in the persan causing the
in3ury.

The statuto lair gives te most ample protection te inagis-
trates, and reaily le-ives mauy griovous wrongs eomuiitted hy thoîn
ini cxcrcising their great poirers wholly without redress. We are
uniliiing to sec titis freedomt from responsibility extendeti furîber
tban il bas hierelofere been. If the defendant, bere bas incurreti
ne civil responsibility, ire hiardtly sec beir any rcdress eau bo liore-
after lied for beavy injuries tu liberty anti property, committtil
possibly front more ignorance, but no iess darneging ini their
rosuits than if cummittei troim vindictîve or mehiciou' motives.

The lair strives anxiously te gourd persons train being coin-
mitted te gaol except oni a clenrly defineti charge matie by vit-
liesses brouglit face te face witb the eccused, andt ie eartot
acccde te the argument that irbat vras done by this tiefentiaut cen
iu any vicir hc considoreti as a more error in judgment, as an
Ilact donc by hum in tho exteuion of bis tiuty svitb respect te
auy malter iîthin bis jurîctiiction." We lbiuk it talîs -xitbin lte
second section, anti tbat titis appeal must ho îîllowed, andi the
mbl for scttiDg asido the flonsilit in the court belote shoulti bave
heen matie abselute.

Appeal alloreti.
Sec McDonald v. flcer, Il L. T. Rep. N 13. 27, in the Court

of Common Piens, in Ireland, following Lat.-renson v. Juill aboya
citell, P. 548.

INi -rut mATE or AL.»Nso- C. Suîxî.py k'iD Tnc Conpoitu.vîoc
OF VtII ToseN or Wx.nusoit.

By.dats-Ditay in viotrrng against.

The' eoiirt, W*-tuge or the lonz delai le inovieg, refuaed a rois nui te qnash a
0v iaw puaead -igitetva monilis baierp, fur iir*nln and rvgultiinz houffl. of
public ..ntcattAint. the objectlon beinr that It wax moi before the finalt pasing
appruved by te etectom'.

O'Connîor applicti for a rule nti~ te qunaità a hy-law ot titis cor-
poration, passeti on tlîe 25th of Fchruary, 1863, entitled - A by-lnw
for lircnsiîig anti regulating bouses of publie entertaîninenl. and
for othor purpases therein inentioneti," or to quiiiii sectit ns 2 nad
5 theroof, ons the grouud thai. tite saine wua no, beforc the final
pa3sing Ibereof apîtroveti by the cectors of thto munîcîpsîity, a


