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tificate. The solicitor thon foîsnd that the timte
for nsaking the application to vary the cartificate
expired on that day, and ieaving the chambers
ut' counsai at about 8 80 p.m. bo immadiately
proceoded te the chanahess et' Vice-Chancelier
Giffasrd, te whose court the causa evas at that
time attached, illîc irrivîsi there a fs'w minutes
rsfterwards, but founci the chambors closed.

lils Ilonour reccieia a, communication from
the cîsambers of' Woa Cliancelier Giffssd te tisa
effeci. that they were nover tic sei haera 4 pela.,
evoîs though ail business wsas eompletad.

The foilowing cases avare cited :-Ware v.
-Wa,bol, 4 W. R. 86, 7 De G. NI. C G. 739;
Ioscoll v. Reiglstly, 4 W. R. 477, 8 Do G. M. &

G. 325 ; Ashton v. WVoodl, 5 W. R. 271, 8 De G.
M. & G. 698.

lîMAIS, V. C., WRs SatiStioci tia tha solicitor
nrrived at tlîe chambors ot' tisa Vice-Chanceller
ufter 4 p.m., but on the balance et' couve nieuca
it -was right to giva tise leave aokod, fosr if tho
plaintiff was rigbt on the meritsl ie ouglht te su-
ceed ; if ho avare wroug tise Court Nwuuld se de-
cide. To refuse the application wonld hae toe
severe ors the plaintiff. He loust, Isowever, psy
the costs et' the application.
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This s'as an appeal freim e dec of et'hie Court
ot' Common Pleas et' Phiiodeiphia, which refuseci
te grasît an injunotion te restrain Ilarris f'romt
countort'eiting Palnser's tride-mark.

The Lacts ware tisat Palmer, a dealer in segars,
designed a label for a particular brand which ha
mansfactured, anci which had acquiredi an ex-
tensive populariîy in tiîe Unîited States as the
"Gcflcen <rown." The label cnntisuef a, golden

crewn, surroundaci by a green wreath, and un-
derneath this the words,

"FAnuscA sac TAn ACOS D4E LIS M5E1055E5 ViuAS,
DE LA VIJELTA ABAJO,

CALLE ia AGuA No. 73, IIADANA."

H-arris, the ciafeudssnt, printeci the imitation et'
tise design, coutaining the sante worcds, ansi sup-
pfbcd dealers iîî tise sagar tracle with tise cosnier-
faits, andi tijs enahlcd them, by attachiug the
îneicatiesî te their own sagars, te avait themselvas
ut' the raputatien wisicii Palmer Lsad arquired,
and cieprive bim ot' tise exclusive use anci hanefit
ot Isis îratda-maî'k, I-almer's dlesigu was copy-
rigîlsted usîcer the Act et' Coilgi.s, Fehruary 3,
18;U, 4 Siats. 4383, sec. 1. The imsitation 'as
nos cleniaci, but the defence us, tbat tisa segars
biing mufafe in N'.-w York, the labe oontanieci a
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false and fraucinlent representation, wbich Aquity
wouid nlot protect. The court below dismissedl
the bill.

James Parsons for the appellant.-A trade-
mark !S a species of property. Biaclleýy v. Nol-ioo,
33 Cona. 157 : and entitled tu protection (Colla-
day v. Baird, 4 Phila. 1 19 ; Burne/ v. Ph a/on
il Tiff. (N. Y.) s. c. 8 Tr, App. 167, by insjuric-
tien against oua who imitates the trade-mark se
noartilythat a purchaser migbt bo usisieci; a euh-
stantial similarity is sufficieut; Bradley v. Nor-
ion, sapra ; Ceoa v. -Ho/brook, 2 Sand. Ch. 586,
and cases cited ; Taylor v. Careen fer, Id. 608, s.
cý lu arer 611 ;Parrilgc v. IIaeur, Id. 622;
Williais v. Johnson,2 Bosw. 1 ; Stokces v. Laad-
grof, 17 Barh. 608; Aafo ceay llmossfatutrisgi
Co. v. Spear, 2 Saud. S. C. 599 ; Wolfe v. Gea-
lanSd, 18 Ilow, Pr. R.; Clark v. CIa ik, 25 Bath.
76 ; Brooklyn TV7h îe Lead Co. v. aer.Id.
41lfi ; W allon v. Croseley, 8 Blat ýb. C. C. 4 10.

'l'ho assertions on the label are in a foreign
lanuge, and the iaw presunes, mntil tbe con-
trary is proved, tisai tscy wcre ss A understood,
050 least when te assunme that tise 5satmonts were
corniprahendedl wvoîsld -Iarge tise perosn wlso
tittered themwith liahility : 2 St'srýkioun Siander,
52; C ouk on Defamation, pp 14, 87.

If' tihe wurds were undersood, positive know-
lelge ut' wbat hie was buying was ioevertheiess
brouglit home tu every purohaser, ansI their effeot
neutralizecl by. Ist, Psslmer's public declaration
that ho was a, citizen osr permanenst resiclent of'
the Unitedl States, and consequentiy that the
segars wbich ha intsnufactured were a domestic
produet, involved in taking ont a copyright ut' bis
design : <'a8ey v. Collier, 56 Nules' Reg. 262,
Judgo Betts, 11389; Kceee v. Wlscalcy, 9 Ani.
L. R. 45, Judge Cadwal,1 der, 1860.

2nd. Tue internai revenue anci customn e sau-
lations. Tiso internai revenue stamp on the box
otf segars staies tise kind, quantisy, date sof in-
spection, collecions ci91r ct l/sy are se e555fac[ed
in, andi the itîspet or's uaune: At ut' Congress,
July l3ch, 1866 ; Bouitweil'sý Manual, P. 51, sCe.
91. And tise iaw inmposes upon the purchser,
under a penalty, the dîsoy of ascertaiuing tisat
the inspection bas beau msade: Id. sec. 92.

3rd. The raquirensent, wbich exelufîrs the
possibility ut' mistako, that issporlectl seg'srs usuelt
ba iuspected and stampect before rensoval front
piublie store or bonfled warolîouse: Acf of' Con-
gress. July 28th 1866, Statsý at Large, 1865-6,

p.328&
Tise assertions, tiorefore, are innocent in the

affect which tiîay procluce upon tise public. In
L'llestegt vý Vie/e, an article s descsihcd as
Ipatented." whieh signified that it was prsstectad

hy a patent, thongh tise patent had, in tisot, ex-
pircîl. Vice-Chssnoellor Wood drew the issfereuce
tiaf the dealers ils the trade knew that th.e terre
haci expireci, and were not injus el hy the fîlse-
lsood ; ha dii nsst enter into and csssvass the
motivas which induced the plaintiff to assert the
nntrnth: il Ilare 78, 18,:3. And ini Dole v.
Sseilhsosî, the plaintiff put upon is il ado mark
ai fictitions name as that ut' tise msanufacturer eof
the article. Tha court decided thît ae the pseblic
îeae net infacl decivd, the plinstilf as entitied
te their protection : 12 Abbott Pr. Il '_237. Usttil
a pusohaser has been deceiveci, no oct bas beau
doue whiciî gives the law a pretext te interpose

108 Vua. V., N. S.]


