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sunset on the lst July--on the farm where sheep were kept.
With great respect, 1 arn not able to agree. The evidence seema
to me quite clear that the dog was shot before sunset.

After the position taken by the defendant8' counsel at the
trial, when and where the evidence was in the incids of Judge
and «witnesses, I do flot think it open to the defendants te fail
back upon R.S.O. 1897 eh. 271. Ail that is open te the defend-
ants is the defence, if auy, under the by-iaw mnentioned. The
Municipal Council of the Township of Hillier hiad p)ower, ndfer
the Consolidated Municipal Act, 1903, sec. 540, sub-secs. 1 and
2, to pass this by-law, which may be, considered as a by-law
restraining and regulating the running at large of dogs, and for
killing dogs running at large contrary te the by-iaw. The de-
fendants must Iustify, by strict proof, the act of kiliing.

I do not agree with the proposition of law laid down by tbe
learned triai Judge that a by-law passed under the authority
of the Municipal Act cap justify the kiiling of such dogs only
as are found running at large in a street or other publié place.
When a dog is found in a street or other place, net accomnpanied
by the owner or some member of the owner's family, at a greater
distance than haîf a mile from the premises of the owner; that
dog shall bedeemed to, be running at large, and the onus of
proof te, the contrary is put upon the owner of the (log; but,
when flot in a street or public place, etc., the onus of proof to
justify is entirely upon the person killing. The defendants,
te sueceed, must prove that the plaÎntiff's dog was found, un-
accompanied, etc., on the defendanta' premises at a greater dis-
tance than haif a mile from the premises of the plaintiff, and
that the defendant Jkiffing the (log was a resident ratepayer of
the xnunicipality.

The questions are questions of f act; and the trial Judge lias
not foiund in the defendants' faveur upon ail of these queutions:
and, in niy opinion, this Court ought not te interfere with the
lIndings of fact.

Then, as a matter of law, it seeins to me an entire inisapplica-
tion of the by-iaw te justify by it thie killing of the piaintiff *s
dog, under the circuxustances given in the evidence.

The dog was not at first found on the defendants' p)rernise8
lie waa seen upon the road-apparentiy having taken te the
road frein his master's home, althoingh the defendauts did not
know that; but the defendants did know that the farni waa occu-
pied. The dog was walking froin the west toward the eaat.
quietly, on the road; lie stopped once anid turned baek-perhaps,
as suggested, because be heard the epening or elosing of a door.

1640


