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for which he gave them a charge on lis interest in the bs
ness. Kennedy assigned his interest in the charge tO Oi'e
Norton. After this assignment Walker paid Kennedy sutiS5
reducing his dlaim to £ 1, 8 78, but whether these paymiefts had
been made with the concurrence or privity of Norton was

flot shown. Kennedy subsequently mortgaged his equitY of
redemption to Windsor. Windsor then sold the iilterest
mortgaged under a power of sale in his mortgageý t th"e
plaintiffs, and in the same deed Norton also joined and

assigned ail his interest, receiving £I1,000 of the plaintiff'
purchase money. The plaintiffs claimied to be entitled to th"e
benefit of Norton's charge for /6,ooo on the ground tixat
the payments to Kennedy were invalid as agaiflst NortOfl?
and as against the plaintiffs as his assignee. There wa5

no express assignment of Norton's mortgage to the p1aiflt1f"
The majority of the Court considered that ail that the Plai
tiffs intended to buy was Windsor's interest free fromictn
brance, and that by treating Norton's dlaim as paid off the

plaintiffs got ail the benefit thus bargained for, but by per'-

mitting them to treat it as a subsisting encumbrance it wotd
enable them to rank in competition with WilloughbY ai'
Paulet in respect of the original /6,oo0 advanced bv K~ennedy
and mortgaged to Norton, which was neer intended. '4"a'

LJon the other hand considered that the plaintiffS w"ere
entitled to treat Norton's mortgage as a subsisting securi*t
and to any benefit which might be derived therefrom, 111indy
ing the right to dispute the validity of the payments nade Ù
Walker to Kennedy after he had mortgaged. his interest to

Norton.
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In Kennedy v. DiTrafford, (1896) 1 Ch. 76 2, tWO P'
some importance are discussed. The action was br0ulgh"t by
one of two mortgagors (tenants in common) to im'Peadi a sale

made to the other of the mortgagors under the powleV 0 r tl
contained in the mortgage. The plaintiff claimed. either tht
the sale was void as a sale under the power, and that i


