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JIeld, (per Bramwell, Channeil, and Pigott,
BB., Pollock, C. B., dissentiente) that the note
was a promissory note within the statute of Ann,
and that days of grace must be ailowed ixpon the
:first instaiment.-Millcr v. Biddle, 14 W. R.

UJPPER CAI(ÂDÂ REPORTS.

QUEEN'S BENCII.

(Reporte4 by C. ROoBNi, Esq., Q.C., Re'porter to the Court.)

IN THE MATIERt op DAviD HARTLET AND TUIE
CORPORATION 0P THz TowNssu 0F EbilLY.

Temperan ct of e 1864.

Wbere a by-law was pased under," The Temperance A4ct of
lfSl.." hmaving beeu adoptei by the electors at a meeting
at whirh tbe township cleris took the poil. and conducted
ail the proceedings, no person preeidiug thereat as
directed by sec. 3, sub-sec. 3,-HeZd, that the provision
was imperative: that lu thse absence of the person
appointed to pretdde, no poil coud be iegaiiy taken; and
thse by.law thorefore was quashed, with costs.

Aithough n one appeared to shew cause, the court, havlng
regard to the evident Intention of the legisiature, ta sus-
tain sucli by-laws unless cieariy bad, would not make the
rule absolute without seeing that. the objections were
fatal.

[Q. B., T. T., 1865.]

In Easter term 'C. S. Patterson obtained a mile
cailing upon the Corporation of the Township
of Emiiy to shew cause why thse by-law sub-
Mitted to the eleotors of thse said township on
the 9th and lOtis of January, 1865, for adoption
under "IlThe Temperance Act of 1864," shouid
flot be quashed, on the grounds, fit-st, that no
person presided at the meting in pur8uance of
the third sub-section of section three, of the
Eaid statute; and, eecond, that thse township clerk
closcd the poli on thc second day before ail the
electors lad polled their votes, and before thse
hour of five o'ciock lu the afternoon.

These objections were sustained by affidavits,
stuting tl)at although the reeve was present at a
part of the meeting, neither he nor any munici-
pal councillor or municipal elector presided
thereat, nor vas any person chosen to preside;-
and that he opened thse poil on thse second day,and ciosed it finnily at or about tbirty minutes
Rfter three o'clook in thse afteruoon of snch sec-
ond day, aileging as hie reason for so finaiiy ciosing
thse anme that more than balf an hour isad elapsed
vithout any vote having been offered, aithougis
before so closing he vas informed, as thse fact
'Was, that several duiy quaiified voters vere then
Coming for thse purpose of voting, and was re-
quested not to close the pol, in order to give
tbema an opportunity to vote.

It furtiser appeared that on the poil-book was
etdorised a certificate, as follows: " 1We, the
unDdersigned, do hereby oertify that one bundred
end eleven voted yea, and fifty-nine nay, at a
Mieeting caiied on the 9th and lOîh days of
January, 1865, to paso the Temperance hy-iaw.

Il(Signed) fChairman.
i. Robert Grandy, Tp. Clerk."

This rule was served on thse townsl'ip clerk
and on the reeve of tise township. Copies of
lthe affidavits on whicis thse rule was granted, and
a n0tice that they vere sucli copies, were aiso

served on the cierk. The mile vas etiarged
until tisis term, aud ivas then moved absolute.

No one appeared to oppose its being made
absolute.

DRAPE, C. J., deiivered the judgment of the
court.

In matters of ordinary proceeding in a cause,
we should probably make a rule absoitite which
having been duly granted and reguiariy servedi,
was not opposed by tise party caiied upots to
slsew cause. In tise present case, however,
looking at thse tenor and spirit of I he Temper-
ance Act of 1864," we deem it our duty to see
that the objections raised are sustained infu c
by the affidavits, and if so, that they are suffi-
ciently iu accordauce vush the statute to cail for
the by-iaw beiug quashed ; for eonsidering that
thse 37th section of thse act deciares tisat no
by-Iaw passed under its autisority shall be set
aside for any defect of procedure or form what-
ever; aud that no' by-iaw adopted by ltse
electors of a municipaiity under the 4th and 5th
sections of the act shahl be set aside for atiy
defect whatever, whether of form or substance,
affecting thse requisition tiserefor, the authen-
ticity or number of thse signa.tures tlsereta, the
qualification of the signers thereof, or anymat-
ter, tising or procedure autecedent to thse first
publication of thse notice given for tise pol11

taken, uniess the same be authorized by thse act ;
ve eau scarce doubt that the legisiature dlesis'ed
to sustain ail such by-iaws uniess there were
very clear and very substantial groutids for
settiug tisem aside. This by-iaw vas adopteil
nder the 4tis and 5tis sections of the statue.

Wheu the mule vas moved absolute, I was
doubtfui visetiser we might not treat the provision
of the 3rd suis section of section 5, iu respect bo
the person viso sbouid preside st tise meeting
for taking thse pol, as directory ouly, nnd tisat
provided soins person did preside it vouid be
sufficient. My attention vas not calied to the
statement in the affidavit of Thomas Stephsenson,
tisat "ltse said township cierk tonk the poli, and
conducted ail tise proceedings of the uaid meet-
ing without any person presiding tisereat." Notv
under sertion 97 of the Municipal Institutions
Act, suis-sec. 7, it is thse returning officer who is
to close tise poli, pIs well a& adjoumu it, vsers au
adjournmeot i8 required. This duty is to be
performed by thse person viso presides, and he is
also, nder sub-sec. 8 of sec. 5 of thse Temp(.r-
auce Act, to count thse yeas and nays, and u)
ascertain and certify on the face of tise poli-bock
the number of votes -given for and against thse
by-iaw, and thse certificate le to be countersigned
by the poli cierk, who wonid usualiy bc tise
townshsip clerk ; aud by section 6 every by-lzt%
so paseed is to be oommunicated by deiivery of
a copy certified by the towuship cierk to tise
coliector of jniaud revenue.

The first objection is certainiy sustained in
fact, and the more I consider it thse More stsb-
etantial it appears to me. It cannot be mere
matter of procedure or form that there sisoisl
be no person presiding nt the meetung, in whn
is vested the autbority for conducting thse
eiection aud for maiutaining peace and 'order,
to vhom thse legisiature bas entmnsted the count-
iug the votes and certifying thse resuit. lu the
absence of any snch person I do not sae ho w >a
pol eau be taken, under the statute, or the
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