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whicn tho nssossmont rolls produced had beon mnado up. The
assessors secm to bave repudiated the pisin and intelligeat direc-
tions of tho statutes and have intcoduced n ncvel mode »f their
own, not sanctioned by any statuto whatever. To the dircotions
oocuntiined in the 16 3ed section of ths Manicipal Institutions Act,and
in tho 18th nud 24th saotions of the Assessment Act they have paid
no regard whatover in tho asscssmeat rolls produced before me, at
tho hearing of this cause. I am, however, bound by law to act on
tho rolls rs they are, and not on rolls as they ought to be.

For the roasons already stated, I am of opinion that the defen-
dant is entitled to hold the office and to judgment on the prescat
writ of summous in the nature of n quo warranto issued against
him. Theroforo I consider and adjudge that the said office of
Municipal Couucilman for Rideau ward, in tho City of Kingston,
be allowed and adjudged to bim the defeadant Thomas Flyon, and
that he bo dismissed and disoharged from tho premises charged
upon him; and also that he do recover against the said relator
his propor costs and charges laid out and expended in defending
himaself.

Judgment for tho defendant with costs.

ENGLISH CASES.

V. C. WOOD’S COURT.
(From the Law Tim-;.)
Horues =7 AL v. Tue QuisrN.

Fetition of right—Jurisdiction—Lands 1n a colony—=Petstion of Iight .Act 1850,
X3 & 28 Viel. ¢, 34,

This court wlll not entertain a potition of right to adjudicate upon a clatm tolands
vested in the Crown, situated in one of the colovies , nor will it iahoe a docree

1n personam as azainst the Suverelga of this country in the charactes of Trus-
teu horo of lauds {n a British coleny.

(Nov. 15 and 19)

Demurrer.

This was a demurrer filed by the Crown to a petition of right,
pregented under the Petition of Right Act 1860, to obtain vestor-
ation from the Crowa of certain lands within the city of Ottawa,
in Upper Canada, taken by the Ordnance Departmeat uader the
authority of the Rideau Canal Act, and not actually used for the
purposes of tho canal. It appeared that in 1801 a concassion of
lunds in Upper Canada was made by the Crown to & Mrs. M’Qucen.
In 1827 the Rideau Canal Act, autborising the construction of a
canal for connecting Lake Ontario with the river Ottawa, and con-
taining certain provisions for vesting in the Crown the lands
required for the purposes of the canal, was passed by the Upper
Canada Parlisment.  The canal, which was completed in May
2832 passed through the lands conceded to Mrs. M'Queen, but
12?1 both sides af the canal a tract of surplns Iand, which formed
the subject-matier u. the present claim. The present petitioners
claimed under the late Colonel By, who had purchased in 1832
from the heir-at-law of Mrs. M'Queen all the lands conceded to
that lady. 1a 1843 an Act was passed by the Provincial Parlia-
ment of Canada, for vestingin the Ordnance Department the Ridean
Canal, and the lands and works belonging to it for the service of
the Department. This Act contained & provigion (sect. 29), that
all lands taken from private owners, under the authority of the
Rideau Canal Act, for the uses of the canal, which had not been
used for that purpose, should be restored to the parties from whom
the same were taken.  In 1856 an Act was passed by the Canadian
Legislature for vesting the Ordnance estate and property in her
Majesty, for the beucfit, use and purposes of the provinces. The
petitioners, as ihe persons interested in Colonel By’s Canada estate
had filed this petition of right, claiming the restoration of so much
of the land taken for the use of the Rideau Canal as had not been
used for that purpose. To this petition of right the Attorney-
General had demurred.

Tae Soticrtor-General (Sir R. Palmer), Sir JI. Cairns, Q. C. and
Waickens, for the Crown, in support of the demurrer, contended
that a court of equity in Euglasd had o juricdiction to entertain
questions of right to lands in a British colony ; that the courts of
the colony in which the lands werc situated had ample jurisdiction
to entertain such questions. No case was bere raised upon which
a court of equity could adjudicate. The Petition of Right Act,

23 & 24 Viet. o 34, expressly declared that a legal right was
given to parties who might claim an interest in lunds situated as
the present wero.  They cited Penn v, Lord Baltimore, 1 Ves. sen.
444; Clayton v. Attorney-Gencral, 1 C. I. Coop. 97 ; aod referred
to Story's Couflict of Laws.

Gifferd Q. C., W. W, Cooper and Ifenson, in support of the
petition, contended that tho court had amplo jurisdiction to make
a decree in personam, sssuming her Majesty to be the trusteo
dwelling here, in whom tho lands in question wero vested as
trustee. DBy such decree a conveyance could bo directed, and an
.aumeration of the lauds with ther respective boundarics obtained.
No potition of right could bo presented in Canada, whero the lands
were. The remedy was that pointed out by the Petition of Right
Act, 1860; and it was only under that Act that a petition similar
to tie present could bo presented, and justice obtained.  Unless
tbo present petition could be entertained, tho petitioners would bo
wholly without a remedy. Thoy cited Larl Kildare v. Eustace, 1
Vero. 418; Innes v. Miiciell, 4 Drew. 57 and 151 ; S. C. on appeal,
2 Do 1. and Jo. 453 ; Cranston v. Johnstone, 3 Ves. 17 ; Tulloch,
v. Hardy, 1 Yo.C. C. C. 115.

Tur Vicn-CUANCELLOR, after stating the case, said that tho
demurrer must be allowed, on the broad ground that this court
could not tako upon itself to adjudicate the claims to land in
one of the colonies, and that there was nothing in the Petition of
Right Act 1860 whioh could have the cffect of withdrawing land
from the jurisdiction of the country in which it was situated, sud
giving the Eoglish courts jurisdiction over it. It had been con-
ceded on bebalf of the petitioners that nc direct remedy in rem
could be given by this court as to Jands out of tho jurisdiction;
but it was argued that, according to a series of cases beginning
with that cited from Vernon and LPenn v. Lord Baltumore, where
the question did not srise o as to involve the action ot the court
in rem, but a Jecree could be mado in personam, then that tho
Court of Chancery had authurity to act, and order a conveyance to
be made as directed by the colonial legislature in 1813 (according
to tho allegations in the petition). That really was the main
question, but it appeared to him that it must clearly be decided
against the petitioners. It was argued that the Crown was o
trustee for these petitioners of the land in Canada, and was bound
to restore it to them ; that if it had been a case between subjects,
and tho trustees were found to be in this country, those trustees
would be bound by the decree of this court, and that the Queen
must be taken to be a trusteo in respect of those lands present in
this country. But this was a singular doctrine, and it would be
a great surprise to the various colonies enjoying a separate legis-
lature, if they were to be told that by an Act passed in England,
to which they were not consenting parties, the courts ot this
country were authorized to determine the rights to property in the
colonies a8 agaipst the colonial Jegislature, It had taen contended
that the Crown, on the theory of being present everywhere within
its dominions, must be taken to be in the position of a trustee
present in this country, 8o as to bring the land in question uander
the jurisdiction of the English Court of Chancery, But even
assuming that a trest existed, that the claim was not merely legal,
and that courts of equity could cxercise jurisdiction in matters
relating to land in a foreign country, still it was necessary that
the trustee should be within the jurisdiction to give any operation
to this court. Theland was unquestionably vested in her Majesty
by thie Act of 1836, for the benefit of the province, and in that
point of view her Majesty was just as much present in Cavadn as
ia England. For the purposes of the Act, and the doctrine of this
court acung n personam, her Majesty conld not be taken to bo
within the jurisdiction of this court in respect of lands situato in
Canada, and held by her not ia virtue of her prerogative, but nader
the Act of the colonial legislature. On tho highest ground, there-
fore, that it was not within the scope of the Act of 1860, or
intended thereby, to transfer to this country the jurisdiction over
Iands in the various colonies upon the mere supposition that tho
Crown was present as a trustee in England, the demurrer must be
allowed. Thisrendered it unnecessary for him (the V. C.)to enter
into a consideration of the other arguments urged in support of
the demurrer. He considered this ground sufficient to oblige him
to allow the demurrer of the Crown, and with costs.

Order accordingly.



