
LAW JOURNAL.

whie tho asiessinent raille Vrotited hadtacison made up. The
assessors scoun te bavo repudiafoti the plain andi intelligent dire-
tien' of flic siatiutes cid haive introdatcot a novel mode )f thoir
oavn, net Banctioncal by any etatuto whlacoror. To flic dirctions
o,)ntiinoj in the 1l 3rd sec a n or titi X unicipat Inettitutions Act, and
jn tIse 18th andi 2 1tl seotions of tho Aigsssoent Act flic> havb paiti
no regardivolîctoror ini tho asîolsrnent rotts produced horfire mec, fit
tho lîeâîing of ibis cause. 1 amn, hiowerer, bouti b>' Iaw te tact on
tho rolls rs they are, andi not on rôtis as f hey ouglit to bc.

For thse roasons already statuai, I arn of opinion thtflitth deoen-
dant la entiflodte f0 lh tihe office and to jutigient on the pre5ent
writ of sumfimous in flie nature of a quo warrantai issued againat
him. Theroforo I consitier andi edjutigo thatt thse Bitid office of
Municipal Counacilman for Rideau vrard, in tic City' of Kingston,
bo alloiroti andi edjutigeal te binm the defendant Thomes Flynn, andi
that lie bo di8missjet anti disoliargeti from tho promises ohargeti
upon him ; and aise flint hoe do recovcr egainst tise said relater
bis proper co3ts andi charges laid out andi exponded in defending
himself.

Jutigment for tic e ifendant with costs.
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V. C. WOOD'S COURT.
(I'5om~ the .Lato Taen ..)

11OLMUS UT AL V. Titi: Qti;gx.
Pdô&"o f n tIU-Jurslîcuopk-indi in a cro&,ny-Peîlioe o! f Right Atd IGO,

23 21 1-a c. 31.

This court wili not entertain a potitUon ofrigbt to adjiudic-.teoupon artaina totuuîds
veOc,.f in thea Crion, tusl.rd in oe of et coinuie,, flo wiIi la iiirko a dt)c"e
ZIii ersca as agoîcîlnt the SQoTCrig fl et iis country In the characte: of Trus.

te ho0fItnd ta a Britisis cotony.

Demurror. '-Vov 15 and 10)

This iras e demur-er filed by the Crown te e pefition of riglit,
presoget untier thse Petition of' Riti, Act 1860, to olitain rester-
chien fromn tfiC rown ef certain lands witltin thse city of Ottewa,
ie Upper Canadaà, talion b>' tise Olnance Departameet under thse
euthority of thse Rideau Canei Acf, anti flot ectuaily useti for the
purposes of tho ceanil. If eppeareti that in 1801 ai cocnoaon of
lands in Upper Canada ires madie by tie Crown tea eMrs. M'Qucen.
la 1827 the Rideau Canal Act, authorising the construction of a
canal for connecting Lako Ontario îrith the river Ottawae, andi con-
fiiining certain provisions for vesting in thse Crown the lends
requirrrd for tlic purposes of the canal, iras pessei b>' thse UpperCanadit 1'rrliament. 'lie canal, eviichiv as complototi in McI-ty
.81V> passer! Ilrougli the lands concedeti ta Mrs. t1'Queen, but
Itf' n bul $ides -f the canal atract of surplus landi, whirb formeti
tlie subject-m:itter î-~ the present claim. Thse prescrit pefitioners
claimed uunder the laite Colonel B>', vriso bcd purchseeti n 1832
f-arn the beir-eit-!aw of *srs. M'Quecn all the landis conceletil to
lihnt lady. la 1843 cri Act iras ra"sed by thse Provincial Parlia-
mnent of Canada, f-ar vestingin the Ortinance Depnrtment thie Rideau
Ginai, andi flic landis end works belonging to it for thse service of
tlie lepartuatant. Thtis Act coiîtaincti a provision (sect. 29), that
all landis takon front privateo amers, under thse authorit>' of tlic
Rideau CAnal Act, for the uses of thse canal, ilîicli lied liot been
useti for fuit purpose, sisoulti bo restoret t ne parties tram whiîan
the sani e ie talken. lii 18-sl3 an Act was paset b>' tise Canadien
Legieiature for vesting flic Ordranace estate -andi praperty je lier
Majest>', for thse liatfit, use andi purposes of tise provinces. Tlîe
pefîitaors, as ic persans iiiteresteti in Colonel By's Canada estato
lied filed ibis petition of right, climing thec restaration of so much
of thie landi tîiken for fthe use of tihe Rideau Canel as lied nat been
uaeti for tliaf purpose. To this pehition of riglit the Attorney'-
Getierai hati demurreti.

Tutt Solicilor-Gceral lS*tr R. Pa1m,"r), Sir Il. Courais, Q. C. andi
li3acken, for thie Cromo, in support of tlic deinrrer, canfendti
thlit a court et equity in Euglawilabnd no jurhiction ta eatertain
questions of right te landis lu e Britishs calai»'; thant tlic courts of
thse colony liwici tise landis werc situete i l amplejîîrisdliction
ta onfertain sud> questions. No case was bore raiseti upon %vic
a court of equit>' couid aducae The Petion cf Riglit Act,

23 & 24 Vict. c 34, expross>' doclaroti fiant a loge! riglit was
givon ta parties iris miglît obtan ant interosc ini landts 8itinteal as
flic presmnt %more. Tlîeycifcd l>enta v. Lord Baltimiore, 1 Vos, soi>.
444; Clayion v. Attorney'- (76eral, 1 C. P'. Coup. 97 ; cand referreti
fu Stary's Conflict of Laws.

Giffard Q. C., I. Ml. Cooper and l ifoson, ie support of the
poctition, coiîtcauld tiiet tlie court lied ample jurisdlienon f0 mako
a doorc in persainir, assumieg lier Mîîjesty to ho fie tru2tec
dwelling bore, lit wrlorr the landis in qucstien wero vestoti as
trustee. BI sucl docro a cotîroyance coniti bo direchtd, andtiti
-numeretion etfltie landis wit> tir respective* boundaries ahi aineti.

No pefition of riglit coulti ho proseîîtcd in Canada, whlero flic landts
ivore. Tise reînody vres tisat pointcd out by thse Petifion of Riglit
Acf, 1860; anti if wes onl>' under that Actftlint a poctitioe 8inular
to tho proseut coultil ho presenteti, anti justice obtaiet. Uîîloss
tise presont potifion could bo eniortainti, flic petitioilers irotilt ho
wlîolly irithout a rcmedy. The>' citeti Earl .Kildarc v. Etuatace, 1
Vera. 418; Lanes v. Mit.citeZl, 4 Droir. 57 atal 15 t; S. C. on appeel,
2 De Gi. anti Je. 453 ; Cran8ton v. Johnstone, 8 Vos. 17 ; Tulloch,
v. HIardy', 1 Vo. C. C. C. 115.

Tire VICV-CîtANCsELOR, farter statitsg the case, saidti ant thse
tiemurrcr rst ho tillomoti, on f lic bruiai grouandth laf this court
caulti net tako uapera it8elf to adjudicafe tise claims to landi in
one of fthe colonies, anti flac tisere iras nothing in flic Iletifion of
Pîiglît Acf 1860 misicis cotîlt have the offeot of îritbdrawing lend
front flicjurisîliction of the country ia whicli f mes sifuateti, enti
giving flie Engliss courts jîiri8diction over if. It hcd been con-
cedoti on boisaIt of the petitioners tisat ne, direct rensody in rerr,
ceulti ho giron b>' fuis court as te landts out of tho juristietioti ;
but it mas farguei! that, according ta a serico of cases beginning
with tlîaf citeti fraîîî Vernoen andi Penni v. Lord BJaltimrore, isore
the questiin diti net arise so as la involve the action ef fisc court
a . remn, but e Jecrec coulai ho mrade in perrooar, thonthe flictu
Court of Cisencer>' bail euflurity to tact, anti order a convoyanco fa
ho matie as dirocteti b> flie colonial legislaturo in 1813 (according
to tise aliegations ln tise petition). Tiief reaily iras ftle main
question, but if appoareti to hlm that if must cloarly ho docideti
cgainst flic pofitioîîors. It iras argueti thaf tise Crown iras a
hrustee for theso petifioner ocf tise landtiîn Canada, andi irais bounti
ta restord if to thein ; fiiet if if lied iseen a case botwueen sîîbjccts,
andit tise trudtes more founti ta ho in ibis country, those trustees
maulti ho bouei b>' tflie decec of ibis court, anti fiant flic Qîieen
imust ho talion ta ho a trusfeo in respect of f lose landis presetf in
ibis country. But fuis irais e singular doctrine, anti it woulti ho
a great surprise fo fthc varions colonies enjoyiîîg e separate logis-

te ure, if1 tisey more ta o aloJ finit b>' %ii Act passei ii Englanti,
fo aîci ts>y ivere niaf canieriting parties, the courts ut fiais

country wore autisorizeti ta deternsine tise riglîfs te property in tise
colonies as ftgâinst flie CDol oraIegiShstUre. if ba]J t-?Vn COIstendot
fiaf flic Crown, on tise fheory of being prescrnt ererymbere witlîin
ifs dominions, must ho talion to ho ii thle position of e trusfee
present iiifiais counfry, sa as te hring tlie landi in question ndter
ftie jurisaliction of flic Englioli Court et Chancery. But cvcn
assunsing thaif a trust exisecd, tliat flic dait ires not more>' loge!,
andti lat, courts of equify coulai cercise jurisaiciion in inittfors
relating to landi in a foreign country', still it vrais iocossar>' fise
tise frustce shonîti ho itinl tisejuria-diction fo gir'e nny apertion
te thîs court. TRie lend iras unquestioiicbly vosted in lier Nitiesty'
b>' fie Act of 185c6, for tise hentefit of the province, anti in thaf
point of vicir lier Majesty iras juat as mue!> proscrnt in Canada as
in Englati. For flic purposes of th,. Acf, anthli doctrine of fiais
court acting in perioan, lier Majest>' coulti not bo talion te ho
within tise jurisdiction of this court in respect of landis sîtuato ln
Canada, anti lielti b>' lier net le virtue of lier vrorogative, but nttir
tire Act f ei coloniaîl legiiolafure. On tise higliesf grounti, tiiere-
fore, that it mats nef itsin tise sope of thse Act of 1860, or
inferidot thoreli>, to tratister f0 this country tise jurisdiction over
Il.ni in tic vrnoua colonies upon tise mere supposition tisef tise
Crown iras proscrnt as a rru3te ini Englanti, tise demurror must bie
aliowrot. Tiîis rendereti if unnocessar>' for hlmn (flic V. C.) te enter
infoi a consitieration of the othor arguments urgeti in support of
tise demurrer. Ile considereti tlîis grounti sulflicrîft te oblige him
te altow ftic demurrer of thse Croirn, anti uis costs.

Ordor accordingly.
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