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THE, LAw RESPECTING BAIL.

trates. By 1 & 2 P. and M. c. 13, bow-
ever, "éan Act touching bailment of
persons," the duties of justices of the
peace in taking bail were clearly recog-
nized and regulated, provisions were made
for the observance of thie Statute of,
Westminster, amd that bail ini xany cases
should only be granted before two justices
of the peace in open session instead of as
theretofore had been the practice, but
giving power to justices anid coroners in
the city of London and (2ounty of Mid-
dlesex, and in other cities, boroughs, and
towns corporate in England and. Wales to
let to bail Ilfelons and. prisoners in suchi
manner and form as they had been here-
tofore accustomed,"p and the said Act "or
anything to the contrary notwithstanding"
The other old statutes relating, to bail
were 23 ileu. 6, c. 9, and 3 ilen. 7, c. 3.
The state of the law continued virtually
the saine from that time down to il & 12
Yîct. c. 42 ; but from the records of his-
tory it is clear that justices of the peace0
and judges generally badl been ini the
habit of requiring such heavy bail before
persons in~ custody were released as to be
prohibitory, ami the benieficence of coin-
mon law in favour of freedoiuvwas by a
pretence set aside. Tfhis w-as one of the
grievances s0 j ustly cornplained, of during
the reigns of the two last Stuarts, and ast
a consequence a clause wvas inserted in the
beclaration of Ilights, our modern Magna
Charta, to the elfeet that excessive bail
sheuld flot 1he rtquirod. The next statu-
tory interference with the law of bail was,
as abwe sitated, by the il & 12 Vict. c.
42, which provides (sect. 23) that where,
any person shall be brouglit before a
justice of the Peace charged with certain
felonies, which are n1entioned, "lor with
any rnisdeineanor for the prosecution of
'which the custs may be allowed out of
the cotinty rate," sucli justice of the
peace "rniay," in his discretion, admit
sucli person to bail, &c. ; and it further
provides that where any person shall be
charged before any justice of the peace
with any indictable xuisdemeanor, other
than of the kitid before mentioned, sach
justice Il8hall» admit him to bail in the
Inanner provided by that section, the
resuit being that in accepting or refusing
bail the question raised is not the gravity
of the xnisdemeanor, but the mere fait
whether the coats of prosecution are pay-
able eut of the ceunty rates. This, as

might be supposed, leads to many anoma-
lies; for instance, under the game laws--
statute 9 Geo. 4, c. 69, s. 9, is very severe
against the game offence where three or
mnore persons are in pursuit of game at
night, assaulting keepers, &c., and the
punishment may be sixteen years' petial
servitude, yet as the prosecution for this
offence is flot paid out of the county rate,
'bail is compulsory. On the other hand,
in a ganle law prosecution under the Lar-
ceny Consolidation Act of 1861, o. 17, the
object of which was to inake the taking
Of hares and rabbits a misdemeanor, costa
for prosecution are payable out of the
county rates, and therefore it 'is in the
discretion of the justice to refuse or ac-
cept bail as lie pleases. Other instances
could be named in which the samne an-
olnalous power is left in the hands of
comnmitting, magistrates;. This calis for
alteration.0 Great injustice is sometimes

n1 e by a refusai of bail, and ne reason-
able person could. defend a hard and fast
lifle based on such an arbitrany ani absurd
distinction as the fact whecther the costa
of a prosecution are payable or not out of
the county m. ie. WTe have shown that
by common statute law every inisdemeaflor
ivas bailable, as it ouglit totoe; but, now,
if an offence agyainst the Hlighway Act
Wvere committed, which is a rnisderneanor,
and if a true bill Nvas found and the ceste
for prosecutîng it were payable ont of the
conlnt.y rates, it would lie in the discretion
of the justice to refuse bail. 0f course,
in all cases where bail is refuseil, there is,
an appeal to a judge at chambers; but
this is a costly proceeding, and as the
class of persons who are brought before,
inagistrates are, as amie, poor and indigent,
it 18 fiipossible for them to avail thcm-
selves of such a riglit. This clause in
Jervis's Act is unfortunate. WP, do net
wish to depreciate the two consecutire
statutes called after the Chief Justice, or
facilities they have given in properly con-
ducting indictmnents, and the adminlistra-
tion of justice in summary convictions;
but, at the samne time, their tendency bas
bèen te abridge liberty in some most im-
portant particulars. Mfuch miglit be said
Of the manner in which they have de-
prived the poor mani of one of the most
sacred riglits of Englishmen, an appeal tC>
a jury ; but that is beyond the ptesentt
inquiry. Another bad effect arises from
this dtate of the law. Mlany justiceS
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