
Ear/y Noies of Canadian Cases.
185

Ottober, but was flot proceeded with. On the'.6th D)ecember application was made by re-
SPOIIdent to the court to have the petition
<ieclared abandoned on the ground that six
P4'Qnths had elapsed after the petition had beenPresented without the trial having been com-
'flencedas provided in s.32, c. 9,R. S.C. This
eiappion~j was granted by the court, andth
lelction petition was dismissed. On appeal to

(POUPXRand IJENRY, JJ., dissenting>, that'heewas no provision inthe DominionCOntroverted Elections Act authorizing anaýPPeal froru such an order orjudgment (R. S. C.
91~ S. 50), and therefore the present appeal

ShUld b' ushd with costs, for want of
lSdiction
APPeal quashed with costs.
*Pergu... , for appellant.
MkCIntY-e, for respondent.

tIn the L'Assomption Election Appeal, where
tu grent appealed from was the decision

beito ) on the ground that the trial had notbten roee with within six months sinceelleate of its presentation, and there was a
tiIbse

th uent judgment of the court setting asidebelection on the admitted acts of corruption
c>'r ,g~~ it was also held that the Supreme
ti th Of Canada had no jurisdiction to en 1ter-
PY te appeal.

"fontaine, for appellant.
'Ili-çilon, far respondent.

Was te L'Islet Election Appeal, the appeal
~Ileshed for thesame reason as that given
thMNontniorency case.

]BRENDER v. CARRIERE et ai.

fo é4 7e- 'e>porary exceP6tion-Incidentai
-amages-Cross a0peai.

ft arch, 1883, B contracted with C et a.!th Clelive,.y of an engine, in accordancet e erreshoif systein, to, be placed in
OnYcht "N inie," then in course of construc-

The engine was built, 'placed in theand up1on trial was found defective. On

A;3  "tl tuu C et a. took out a saisie con-
Ofteyacht " Ninie," )and claimed

$2, 199.37 for the work and niaterials furnished.
B petitioned to annul the attachment, and
pleaded that the amount was not yet due, as
C et ail had not performed their contract, and
by incidentai demand claimed a large amount.
After various proceedings the saisie conserva-
toire was abandoned and the Court of Queen's
Bench, on an appeal from a judgment of the
Superior Court in favor of B, both on the prin-
cipal action and incidentaI dernand, ordered
that experts be named to ascertain whether
the engine was built in accordance with the
contract, and report on the defects. A report
was made by which it was declared that the
contract of C et ai. was not carried out, and
that work an 'd materials of the value Of $225
were stili necessary to complete the ctbntract.

On motion to homologate the expert's report,
the Superior Court was again called upon to
adjudicate upon the merits of the demand in
chief and of the incidentai demand, and that
Court held that as C et ai. had not built an
engine as covenanted by them, B's plea should
be maintained, but as to the incidentai demand,
the Court held the'evidence insufficient to war-
rant a judgment in favour of B. On appeal to~
the Court of Queen's Bench, that Court, taking
into consideration the fact that the yacht
"'Ninie" had since the institution of the action
been sold in another suit, at the instance of
one of B's creditors, and purchased by C et ail,
the proceeds being deposited in Court to be
distributed amongst B's creditors, credited Bý
with $225 necessary to complete the engine,
allowed $750 damages on B's incidentai de-
mand, and gave judgment in favour of C et a.
for the balance, viz., $ 12 1 5.o0 with costs.

The fact of the sale and purchase of the yacht
subsequent to the institution of the action did
not appear on the pleadings.

On appeal to the Supreme Court of Canada,
and cross-appeal as to the amount alloW'ed on
incidentai demand by the Court of Queen's
Bench, it was

Heid, reversing the judgment of the Court of
Queen's Bench (SÎR W. J. RITCHIE, C.J., and
TASCHEREAU, J., dissenting), that as it was
shown*that at the time of the institution of C's
action it was through faulty construction that
the engine and machinery therewith connected
could not work according to the H erreshoff sys-
teru, on whicl' system C et ai. covenanted to,
build it, their action was premature.
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