July, 1880.]

CANADA LAW JOURNAL.

[Vor. XVL - 207

Nore ox SmrtH v. St. Lovs, &c., RaiLway COMPANY.

be attributed to his own negligence, and not to
the negligence of the compsny. On the same
grounds, where the conductor of a freight-train
was struck and killed by the projecting roof of a
depot-building, and it appeared that the deceased

ad lived for many years at the place of injury ;
that he had for a long time been familiar with
the road, passing overit daily ; and it did not ap-
pear that any change had been made in the build-
ing or in the road since he became an employé on
the road, it was held that there could be no re-
covery of damages» In enteriffg upon the service
the servant assumed the risk of the premises as
he found them.

‘Where a railroad company so constructed a side-
track that all trains coming from one direction,
in order to switch cars upon it, were obliged to
make what is known as the ‘“ flying switch,” and
a switchman employed at the station was killed
in the night-time, in attempting, when signalled,
to run from the station-house to the switch in
order to turn it, the company was held liable, on
the ground that it had been negligent in failing
to establish pmpegrules and regulations for mak-
ing the ‘" flying switch,” and in failing to provide
the cars which were attempted to be switched
with good and sufficient breaks and with the pro-
per number of lights. Where a breaksman was
killed in making what is known asa ‘flying
switch,” in consequence of the fact that a parti-
‘cular car had no ladder on it by which he could
ascend to apply the break, it was held that the
following instruction, fairly construed, was not
in conflict with the rule which exacts of the mas-
ter, in the furnishing of machinery, only reason-
able or ordinary care: ‘It was the de¥endunt’s
duty to provide cars with such appliances as are
best calculated to insure the safety of the em-
ployés; and if a ladder on the end of the car, or
a handle as described by the witness, would be a
better protection to life than the car which pro-
duced the accident, then it would be the defen-
dant’s duty to furnish a car with such appli-
ances.” A fair construction of this language,
under the circumstanses of the case, did not, war-
rant the supposition that it exacted of the defen-
dant the higgest degree of skill and the procuring
of the very best appliances, but rather those ap-
pliances which were reasonably best calculated to
answer the end proposed, as compared with those
which the company did furnish. In Tennessee
it has been ruled, with obvious propriety, that a
statute providing that *‘every railroad oompany
shall keep the engineer, fireman, or some other
person upon the lecomotive always on the look-
out ahead, and when any person, animal, or other
obstruction appears upon the road, the alarm-
whistle shall Ee sounded, the brakes put down,
and every possible means employed to stop the
train and prevent an accident,” did not apply to

the runnin; of engines and trains about the de- .

pPots and yards of railroads, nor did it have refer-
ence to the protection of the employés of a rail-
road when moving across the track in the dis-
charge of their duties. .
It 1s also incumbent upon railway companies
to use ordinary prudence in making and publish.
Ing to their employés sufficient and necessary
rules and reyulations for the safe runuing of their
Sraing, and for the government of their employés.
For an injury %o one of its employés, arising from
the want of such regulations, such a eompany
will be adjudged to pay damages. But it being

impossible for a railway company to move its
tra}i)x(x): when being made up, or when broken up,
according to a time-table, the omission to provide
regulations as to the time of moving .tta.;lns en-
gaged in and about the freight and engmer ous:s
and depots of the company is not neg 1gen:e.
But it is practicable to prescribein what anth:
engineers and conductors shall give notice oW the
approach of an engine, with or without cars, vhen
trains are being made up or are moving ad e
freight-houses, depots, or engine-houses ; an. L i
proper precautions are not taken for the prl(l)
tion of life and limb from negligence by suc! ten-
gines and trains, a person injured, who is not an
employé of the eompany, has just cause to com-
plain, and is entitled to recover damages fo:; mlaly
injury sustained by reason of the omission of t! :
company to adopt such reasonable guardsﬁg“;l}f
liability to injury. But one who enters mtoﬁm&:
employ of the company with full knowledge t
no provision has been fmu.de for Pmtictxiig l(t): s:x\;
vants against inj rom moving traill -
giues wno cla.imurg:) recover damages if he sus-
tains injuries by reason of the company omitting
to make such provisions and regulations as pru-
dence and a proper regard for the lives of o ors
might require. Thus, where two railway :gnn
panies were in the joint occupation of a sta lou‘i
and a tervant of one of them, w}nle enﬁ?ﬁed
under a car on the siding, repairing it, was :d
in consequence of another car being shunt
against the car under which he was, aud it was
found that there had been no negligence on the
part of any of the employés, but that the accident
arose from the fact that the rules were defective,
it was held that the company whose servants
shunted the car must pay damages. And, W g::
arailroad company conatructs » sxde-tx:ack 80 i a
it has but one connection with the main track, In
consequence of which all trains coming fromn %m‘e
direction, in order to switch cars upun tkeﬂ side
track, must make what is known a8 the N ymg‘
switch,” it has been held incumbent on ¢ 01 00;
pany, out of regard for the safety of its emp! toybe
to make and publish rules and regulations to
by them observed in this dangerous operst:ci)ﬁ.
The subject under consideration may be i us-
trated by referring to a large cla.q.s of ac :l){m
brought for injuries received by railwa _b(li e~
men in coupling and wncoupling cars. 'This ugy,
as is well known, is highly dangerons, even under
favourable conditions, It is therefore obvx::;
that the rule of ordinary care already sta
would place the compauy under a degree of care,
in providing its cars with safe agparatus for this
purpose, which, applied to ordinary sntuatlptns,
would be denominated extraordinary. Yegiible
held, even here, thut such a company is not ab)
for an injury received by a brakeman “1: coup! E
cars having double butfers, simply gca\:;fem
higher degree of care is necessary in us;;g ¢
than is demsnded in the use of those di greté ly
constructed. Nor is such a company obliged to
discard cags of an old pattern simply because it
is more dangerous to couple them to cars of a nez
pattern than it is to couple new cars to eacl
other, In all these cases care must be taken to
note the distinction between a vice common to 8
whole class of cars, with which the b;akeman_
may be supposed to be familiar, and a vxcuf p:(i::‘
liar to a particular car,—such as a defev .
draw-bar, of which the brakemsn may have »
knowledge.



