
NOTE ON SMITH V. ST. Louis, &C., RÂILWAY COMPAY-

be attributed ta his own negligence, and not to
the neglig-ence of the company. On the sarne
grounds, where the conductor of a freiglit-train
was struck and killed by the projecting roof of a
depot-building, and it appeared that the deceased
had lived for many years at the place of înjury ;
that he had for a long time been familiar with
the road, passing over it daily ; and it did not ap-
Pear that any change badl been made in the build-
ing or in the road since hie became an employé on
the road, it was held that there could be no re-
covery of damages.- In enteriKg upon the service
the servant assumed the risk of t he premises1 as
hie found them.

Where a railroad company so constructed a side-
track that ail trains coming f rom one direction,
in order to switch cars upon it, were obliged to
iiiake what is known as the "jfying switch," and
a switchman employed at the station was killed
in the night-time, in atternpting, whcn signalled,
to i-un from the station-bouse to the switch in
order to turu it, the conspany was hcld liable, on
the ground that it had been negligent in failing
to es tabliali properrules and regulations for mnak-
ing the "*flying switch," and ini failing to provide
the cars ivhich were attemptcd to be switched
with good and sufficient breaks and with the pro-
per number of lights. Whcre a breaksman was
kil]cd in making what is known as a " flying
îwitch," iu consequcnce of the fact that a parti-
cula- car had no laddcr on it by whicb hie could
ascend to apply the break, it was held that the
following instruction, fairly construed, was not
in confliet with the mile which exacts of the mau-
ter, in the furnishing of machinery, only reason-j
able or ordinary care : "LIt was the defendaut's
duty to provide cars with such appliances as are
lest calculated to inaure the safety of the ema-
ployés ; and if a laddcr on the end of the car, or
a handie as described by the witnes-s, would be a
better protection to if e than the car which pro-
duced the accident, then it wcruld be the defen-
dant's dnty to furnish a car with suinh appli-
ancos." A faim construction of this language,
under the circumstanses, of the case, did not war-
rant the supposition that It exacted of the defen-
dant the highest degree of skiii and the procuring
of the very best appliances, but mather those ap-
pliances which weme reasonably boat calculated to
answem the end propo3ed, as compared with those
which the company did f urnish. In Tennessee
it bas been ruled, with obvious propriety, that a
statute îroviding that ' every railmoad oompany
shall keep the engincer, fireman, or sorne other
persan upon the locomotive always on the look-
out ahead, and when any persan, animal, or other
obstruction appears upon the road, the alarmn-
whistlc shahl be sounded, the brakes put down,
and every possible mens employed to stop the
train anîd prevent au accident," dld not apply to
the runnin.. if engines and trains &bout the de-
pats and yards of raiiroads, nor did it have refer-
ence to the pr-otection of the employés Of a rail-
road when mnoviug across the tmack in the dis-
charge of their dutiei;.

It la alqo incumbent upon railway companies
to use ordinamy prudence in making and puhli8h-
lug ta their employés sufficient and neccasary
fe2ea ad re'jIulation8 for the safe runuing of their
trains, and for the government of their employés.
F'or au injury to one of its employés, arisirig fmom
the waut of such regulations, such a eompany
'Will bu adjudged to pay daiages. But it beîng

impossible for a railway comPaiiY to move its
trains when being made up, or when broken up,
according to a time-table, the omission to provide
regulations as to the time of 111oving trains en-
gaged in and about the freight and engine bouses
and depots of the company i not nglgce.
But it is practicable to prescribe in wba nne
engineers and conductors shall give notice of the
approach of an engine, with or witbout cars, when
trains are being made up or.are moving about
freight-houses, depots, or engine-houses; and, if
proper precautions are not taken for the protec-
tion of life and linib from negligence by such en-
grues and trains, a person injured, who is not al
employé of the eompany, bas just cause to Coin-
Plain, and is entitied t», recover damages for any
injury sustained by reason of the omission of ithe
company to adopt such reasonable guards againat
liability to injury. But one who enters into the
employ of the company with full kno1Vledge that
no provision bas been made for protecting its ser-
vanits against ini-ry from moving tralas or en-
glues bas no claun to recover damages if hie sus-
tains injuries by reason of the colnpany oniittiiig
to inake sncb provisions and regulatioils a Dru-
dence anid a proper regard for the lives of Othe"s
mnight require. Thus, wbere two railway coin-
panies were in the joint occupation of a station,
and a àervant of one of thcm, while en a d
under a car on the siding, repairing it, W5Iied
in consequence of another car beïng Idbunte
against the car under which he was and it wa
found that there had been no negiec ontb
part of any of the employés, but that the accident
arose from the fact that tbe raies were defective,
it wacs held that the company wbose servanits
shunted the car- must pay damnages. And, where
a railroad company constructs a side-track so that
it bas but one connection witb the main track, in
consequence of which ail trains coiiiing f romn one
direction, in order to switch cars upoI the side-
track, must make what is known as thse tgflyln-g
switch," it ham been held lncuuibent on the com-
pany, out of regard for the safety of its employés,
to niake and publisb mules and megulations to be
by thein obsemved lu this <langerons operation-

Tile subjcct untlcm considemationi inay be illus-
trated by referring to a large c1ls of actions
brouqht for injuries received by mallwray brake-
men in - oupling and uncouplinp cars. This duty,
as is well known, iti bighly, dangerotis, eveli uidei-
favourable conditions. It is therefome obvious
that the i-uic of ordinary came already stated
wouhd place the coimpauy under a degi-eu of came,
in providing its cars m4si saf e a~aratus for this
purpose, which, applied to oinEary situations»
Vrould be denominated extraomdinamy. Yet it ils
beld, even bei-e, that suich a company is not liable
for an iury received by a brakeman lu couplliig

car havin double buffers, simply because a
h igbe egi-ne of cae le necessary in using thexa
thau la dexnanded in thse use of those differently
constmscted. Nom le sucb a companoy o1liged to
discard cals of an old pattern simiply because it
is moi-e dangerous to couple tbcm to cari of a new
patter-n bhan it is to couple ncw cars to cach
other. In aft theïe cases came miust be takess W
note the distinction between a vice common to a
whole clasa; of cars, with which the hrakemeji
mnay be supposed to be fainiliar, and a vice pecu-
lia- t a particisiar cam,--sucb as a defettiv$
draw-bar, of which thse brakem:an may hâve fl*
knowledge.
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