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Carriers-Shîprnent of Grain-Loss by Pire in Elevalor-I.çur-
ance Marine Poticy-Negliç;cnce of Carriers - Rvidrmce,
-Dama ycs-Findings of Trial Jitdge-Appeal-N'cw Tril.

Ap1)peal by the defendants froxn the judgxnent of BRITTON, J.,
7 O.W.N, 458.

The appeal was heard by FALCONBRIMIF, C.J.K.B., RmDEi.L,
LATCiiFortD, and KFLLx, JJ.

1. F, Ilellmuth, K.( ' 1, and J1. D). Spe'n<e, for the appellants.
J. L. Whiting, K.C,, Glyn Osier, and A. B. Cunningham, for

the plaintiffs, respojidents.

The judgment of the Court was delivered by Iîmwu,, J..:
On the argument of this appeal it was urged that the assured
eoul not have succeeded in an attempt to* eompel the ilisur1ers
to pay on any other basis than that of the policy bring purely'N
nifarIlle-afld that ini any event it would flot have beeni lioist
for imii te attempt to do so.

Tlhe mnembers of the Court are not agreed as to what the evid-
ene establNhes in that regard on the questions of faet. The
amiounit of the judgment being very *considerahle, we ail think
that it would be unwise to dispose of the case upon the evidence
now in,. as there must be evidenee available which will have a
inaterial bearing on the faets.

We think, therefore, that, without expressing any opinion
on1 the law, we should direet a new trial, upon whieh aIl the faets4
may be esRtablished-the evidenee already in may be utilised if
the parties agree.

tjp)on the new trial the defendants inay perhaps give further
evidletice as to "the rules and usages of companies eomprising
the Caniaian Fire lTnderwriters' Association."

Costs of the former trial and of this appeal to be costa in
the cause unless otherwise ordered by the trial Judge.


