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McCRAU'KEN v. C'ANADIAN PACIEJO R. W. CO.

Raalway - Animais Ki2ed on. Track - Ale<j1igence - aly

Adi, R. S. C. 1906 eh. 37, sec. 254, sub-t,,. 6-Fenceaî--
Inclosod and Improved Land-Damages.

Plaintiffs were butchers, and had the right of pasturage
f or their cattie over parts of lots 36, 37, 38, 39 and 40 lin tiie
1Gth concession of the township of Ferris, in the district of
Nipissing. The defenda.nts' line of railway crossed tiie
lots diagonally. On lGth Oetober, 1907, the plainitifTs' cattie
broke through the railway fence on lot 36, and a largo
number were killed, and this action was brought to recover
damages for their loss.

G. V. Gould, North Bay, for plaintiffs.
W. R. White, K.G., for defendants.

TEETZEL, J :-In xny opinion, relying chiefly upon the.
evidence, of Richard Power, the fence was not " suitable aud
mufficient to prevent cattie andl other animais f romi gettUng
on the railway," as required by sub-see. 3 of sec. 254 of
Ê. S. C. 1906 eh. 37. It had been erected for about 23 yeýar.
and, though some repairs had been made in the meantime,
1 find its unsuitability and insufliciency were owing to, dilapi-.
dations.

I also find that it was by reason of the insufficiency of
the fence that the cattie got upon the railway.

1 further flnd that the plaintiffs were not; guilty of negli-
gence in the inatter.

The chief defence was that the lande in question vere
"înot inclosedl and either settled or imnproved," and tiiat
therefore the defendants were not hound to fence under suh-
sec. 4 of sec. 254, which reads: "Whenever the railway

passes throughi any locality in which the lands on either
iido of the railway are not inclosed and eithier settled or
improved, the cottipaniy shall not be required to ereet and
niaintain Fiuch fences, gates, and cattie-guards, uies. tii.
Board otherwise orders or directs,."

The Tlailway Board bail not heen npplied to for an order.


