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Plea, general issue, by statute, Consol. Stat.
U. C. ch. 126, secs. 1, 10, 1l, 16, 19 20 ; 29-80
Vic. ch.' 51, sec. 355, sub-secs, 1, 2. 3, 4, 10, 12,
13, 17, public acts.

The jury found for defendant on the firgt count,
and for the plaintiff on the second and third
counts.

Defendant obtained a rate on the plaintiff te
Show cause why the verdict on the second and
third countseshould net be set aside, and a non-
suit entered, because the second count shewed
that defendant was a public Pound-keeper and
acted as sucb, and it did net allege that the aot
complained cf was done Maliciously and without
reasonable and probable cause; and because the
third count could net be maintained againet de-
fendant, who was a public officer; ho should have
been declared against speciaUly. and malice and
want cf reasonable and probable cause allegod
against hlm.

Thiserul, after argument, wau discharged, and
the defendant appealed, on the sanie grounds.

McMiclaael, for the appellant. It is settled that
defendant is a public officer within Censol. Stat.
U. C. ch. 126 : Davis v. Williams, 18 C. p. 865.
The second count is defective, becauso it doos
net allege, according te the statute, that defond-
ant acted mallciously and witbout reasonable and
probable cause; and the fact cf a sale cf the colts
impounded stated in the count did net, ner did
the evidence as te the same, though made after
tender of the bond by the plaintiff, deprive de-
fendant of hie protection under tho statute. This
view prevente the third count being ueed against
the defendant: .Broaa v. Buber, 15 U. C. R. 6-25,
18 U. C. R. 282 ; Huisi v. Buffalo 4- Lake Huirots
R. W Co., 16 U.C.R. 299 ; Allen v. The Hamil-
ton and Toronto R. W. Co., 13 U. C. R. 695.

.Moss, for the respondent. Even if the second
count ho objectienable as framed, the trover
ceunt is maintainable, because defendant by hie
wrongful refusai te tako the bond, witheut an>'
excuse for hie refusaI, forfeited the protection cf
tho statute, and became aà wrong-doer. Ho could
mot suppose ho was acting within the lineocf his
duty, or under the provisions cf the statute ; bis
conduct becamo wilful and unjustifiable: Connors
v. Darling, 23 Ul. C. R. 641 ; Neill y. MeMillan,
25 U. C. R. 486; Kendall v. Wilkèinson, 4 E. &
B. 680; Pesas v. C/taytor, 1 B. & S. 658; PiUlowr.
Wilkinson, 8 H. & C. 245; Grainger v. Hili, 4
Bing. N. C 212; Aldred v. Constable, 6 Q. B.
881 ; West v. Nibbs, 4 C. B. 172.

WILSONs, J.-This l@ a case in3 which the de-
fendant, a public officer, had the right te receivo
tho colts and te impound thoin.

Tho ownor was aise entitled at any time before
sale te replevy or get balak the celts on demand
made for them, without paymont cf any pound-
age fees, on giving Batistactory securit>' te the
pound-keoPer for aIl coats, damnages, andI peund-
mgo focs that might bo established against him.*

The pli aifmlegos in hie second cnt, that
beforo a= saeOf the colts bY dofendant heocf-
fered te give and did give te defendant satisfmo-
tory seourit>', as required by the statute, for aIl
cents, &0e, and thon domanded the colts back

,<rom defendant yot dofendant refused te givo thene
up, and wrongfully and improperly eolci thoin.

The defendant dcci net now dispute those
facte. What ho smys is, that the courat should
have been framed on the firet section cf Consol.

Stat. U. C. ch. 126, and ehould have alleged that
the sale was made malicionsly and witbeut reason-
able or probable cause, and that the third counit,
which Centaine no sach allegation either, cannot
b. maintained.

The facts show an excess of jurisdiction, under
the second section of the Act.

The peund-keeper is to seli only in the event
cf the cattie not being replevied or redeemed.
Here the plaintiff net only offored te the defen-
dant security undor the statute, but he gave it
te bila ; yet the defendant sold the colts, whon
hi. duty was te returu them, te the plaintiff.

Peaee v. Chayîor, 1 B. & B. 658, appears te
mne te be quit. in point. Lsary v. Patrickc, 16 Q.
B. 266, and Kirby v. Simpson, 10 Ex. 359, are
aise applicable.

The defendant complains only cf tho count in
question on the -ground or pleading-tbat it doos
Ilot contain the allegation of malice, &c., accord-
ing te the first section cf tbe Act. He does net
*eMInplin cf any improper direction cf tho judge,
nor that the verdict wau against 1mw and evidence,
beCause it was proved the dofendant bad reasen-
able and probable cause fer believing h. bad the
right te act ma he did, or that he had tho right te
preeeed te a sale netwithstanding the delivery
cf the bond, or that he disputed or denied the
Sufficiency cf the bond ; but morely that, as a
matter cf pleading, the count i insufficient be-
cause it is net alloged he acted maliciously. &0.

Properly he i. net entitled te have a nonsuit
entered. It ie, if an objection at ail, the proper
subjeot of a demurrer, or a motion in arreet cf
judgnient.

The third count, howevor, is froc fretu sncb
Objection, and as there is ne complaint against
the direction te the jury or their finding. tho
plaintiff is entitled te retain hie verdict ; Boothe
v. Clive, 10 C. B. 827 ; llardwick v. Mess, 7 H.
& N. 186.

I think the second counit doos shew a case in
excea cf juriediction, and therefore it was net
noceesary te allego that the dofendant, acted
malicieusly, &o.

If it do net Show such a case, a nerisuit or
verdict for defendant is net the preper remedy,
130 long Re the alloged objectien appears on the
face cf the ceunt, and the count itef was provod.

The third ceunt is froc frein any ineufficienoy
ef Pleading, and ne objection has been made te
the charge or finding. On that count, at any
rate, the plaitatiff muet bave a verdict, but I
tbink ho i. eutitîed te his verdict as it stands on
both counts, and that the appeai mnust be dis-
misod with eoîte.

Mena1SO1,, J., oonourred.
.4ppeal dismissed.

INLOLYENCY CASE.

lIN nu HuRnuri, AN IMÇ5OLVZNT.
ImeaoZeet-5$9 VU eh i. 18, eu. 'S-Usaj for ceata.

HEdd, overruling in rs Ros, s P. R. 394, that under 29 Vie.
ch. 18, sec. 13, a .ludgment creditor who had an ezecu-tien In the sheriffrs hands at the maklng of the assigll
ment, was entltled to rank for bis conts of the judgmsflt
s a privileged creditor agaliat the insolvent.

[.19 U. C. Q. B., 262.]
This was an appeal from a deoisien cf tho

judge cf tho ceunty court cf Brant, sffirming the
award cf the official aignes, who awardod thse
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