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maunteti toa odistress, thoughi il iras nat prored tai lise bahutf
atctllally totil halti of the heorses or tauchie them. W'len tho bai-
liif distitcty announceti uit hae seizesl the heorbes thien in -wie,
andi Uppor forbade hlmi ta, tke ten, it ias nlot necessary for Cise
bailuf ta bring an o breaci of te peace.

Not becbg able ta lotie the herses ay, vrhicit lie linti stifici-
ently disînsineti tpan, as 1 ttiink, the baili retireti anti weeut te
o toogîstrate, and couîplained thot Upper linti rescuei te iterses
afler le hati distrainetiupon tlîem, but lio diii îot succed i lu h-
tainiitg o Wmorrinît front lteview te justice toak of lite casa. Titis
ncaunt8 for lime delay ai two or threo tinys, atIb lite out aI'micit
tittno te baillif iront anti gel the Lories. Tiierce i otbîng iii bis
contient titat canîti be coîtotruti into on abatidonutent of tise
seizure mode on the tirst occasion, if wbat ptîssed Ilion timnuiteil
ta a distress, as4 I thinle it did. If n person lid cain'- mth afli fa.
in the interval, and seizeti te gootis, lie wouiti have hld colour
for inshsting that (lie digtress of te horses mas nandoned hy
tte bahutf gaing away~ anti lenving sia anc in possessioin, but it
ie very diffrent ivion flia question af obandionmcent is tiscusscd
betiveen lte aimer af the gootis anti lte atfiler. The distinction
is laid date» in Sectin r. Larl of Falmouth, (S B. & C. .159). St
is of no canselquonce wlhether ive look opon mit mas donc by lthe
bailiT oe lthe fin3t accasion or on the second as lthe oct of distralît-
ing, iuthler tItan limat on lthe first day te herses rse at tua very
lime undeniably lu the possession oi Upper, irbo ivas iiarnessing
lhem and csing tem nt the very momenît el lte boilf told hlm
ltaI le soizei (hin for lte taxes.

rThen if tha haiiff bai autlîaniiy ta distrai laise herses andi dlii
distraits tisent, thse plaintiff must. fait in tibis action, mltlci is feunti-
eti an on allegatien oi an utnînirfut laluing- anti detention, and nat
merehy for reckless or îîegligeitt cottduet in (lie mariner af makiîtg
the dittress. 1 find no preciediett or autitority for :lai l'o1r
distraining te goutts af a sîronger fntthoitt necîetsty, upon the
allegation af there iseing goods enaugît af the defendont in lthe
werrant out of whiici lte mnîany couitil have heen miade, anti if an
action lies for snch --n isnjury the declaration sitaulti ho frtsmed te
suit te complaint, as il sitault have been if whiat the plaintif
caopiainti of in thse case, was the taking lthe twa heorses irbîn aone
wauld have been suthlcient.

As I lbiak the pîaintiff's action ileti agAinist bath lthe defendants,
il js immaterial ta, consider the question whtîer, ivien a bailiT
lu execnting a warrant from a collecter te diinain for taxes, seizes
gootis whiciî do nat belong ta lte Party essesseti, ati miticit are
not ove» ln bis Possession, it clin ho bld Ihat te coilectar, irtan
rnerely issuei te warrant in praper legai formît, Carnb hae Isei o-
spoasibie for te trespnss, titougit lie neither dircecl lthe b;siliff
ta do mit lie diti nar iras in ney mariner priry ta it.

Tbat js an interesiing ond Impeortant general question, in mtici
aIt presenit 1 give no opinion. UJndrubtedly mîsere a bailtif îtnîer
a warrant freim a sîterif under o fi. fa. agn,-t tue gois eof A.,,
seizes lte gaads ai B., lthe slient? is hiable. Ttere lte vrnitils
direcltd la te siterlif, mitose praper ant irmnmediate duty Il is ta
oxecute the prace8s or sec ltuI il js execuleti. lie js poid for
daiag îl, and witeer la cmpîayed ta exeenbe ltae irit mhticitlio 18
Iiimstlf cammantietti lexecate, andi ispaiti for executing, îs loak, cd
upon as acting in bis place, anti as one persan vnith lte siienlff.

The Collecter, on lte alter bond, titougit ha is authoriseti tu
deniant thse taxes anti les-y ltoent by~ distress whete y are flot
paiti, stands peritaps in a somewvmal dui'ercenl position. lie is net
cominandeti by omty process ta make lte ievy iniself, and con
scarcely bo expeteti ta da so. lie is not therefore deiegating ta
anallier lte parlicutar duty of soizing atnd seiling tehicis by stny
lîracess ai loir lias been inpasetiton himself, anti ie bas no dlaimt
ta fées for whal the haihifi dues, aîîy mare thon a magistrale bas
mIta gr-flts % warant iu oi crinsînai malter. Neittes- is lthe levy
tonde ter bis benefle, ns in ltae case af a tiislresswhiet a landist
authtarises a bahut? lao ma for refit. lit cinnaI ho truiy isaid la
ha s-atifying atnd atiapting au oct (lao for bis iîtterlest.

At present 1 do net say tbt 1 Am dons-r lie je not liable for mit
lthe baiut? daes, thtough canlrary la lthe catani caistaine in 10 ls
marrait', but it wiii require la ha carefuiy consitlered litether lie
la hable ortui. I lbave not foa ny dcîdet casa upon lthe point,
titougt 1 aitouiti inféienîht te Court ai Commun r'iens i0 EngloatIn,
Y;hich gave jutignent lu the Case of lait v. Smith <2 Bing. 160,

11)'> wauid in a case 1k liketh present have îield lte coliector not
lhable. in that case the Chtief Justice soya, -The mazxim of'
reqîaa<leat viperwr is baîîomed un titis principle, tliot hoierito ex-
pects ta dei-ve anr advatoge froin an net wvhiciî jedonc by another
for him, must anstrer for liny injury which a third persan Mny
stîstain fron it. This niaxint rae fitst appicd to pub ic oftlcerl bY
the statuite of Westminster 2, ch. 11, front tha ivords of whiclt

statute il. j8 inken.-' Sa eti.itoegolSo non h(Mia(>ier qrtzduîicieler
vel unde .a'Ivis, re.?ondent supertor sticis qui citlsodotiaen mol
yaclicc sibi cotnteisie.' Thle ternit of the statute of Westinnster te
second, ettibrâce onily iliosie tvho dellegatu tlhe keeping of gauls te
deputies, and ivere inteuiied offly, as Lord Coke tells use ta tippiy
'lao those Who having the Custatty of gols of frechahil or inherit-
once, commit the sanie ta anaîher that js nat sufficient.' Tiso
principlo of the stotute bas, however, since been extended ta
.4herifl's, Who are respon..ible for their under-siterit? anel bniltTfs.
but lias net heen applied ta nny othcr publie officer Aihough the
office of sheriffis bc now a burdensame ane, yet they are entitie, ta
poundago and mter fees for acts donc by their officers, whicit in
old 111005 mighit bo a just equivaient for their r",pansibility."

This language je very applicable Ia thte position af Page, in lie
the case noir before us.

If the coilectors of taxes appainted *ay tae municip<ilities ta
ser7e for the ,renr are ta bo regarded as l"public officer.ýý" as 1
thii tlîey niust bc, anti if lthe principle af 1,rejîondeat superior "
js carrecily Iniii dawni in titis .iudgnient. it wouii seent ta dccidû
liait the dtfendiint Page is flot liabla lu thte present casa under the
circunistances, titaugh the case of Hlall v. Siit, in which te
judgmcnt vas given, is one very distinguishablta frain thte prescrit
inuils facts.

Tho colleetors af taxes liera are oflicers »nunlly nppointed ta
callect lte tttxes gcneritlly, tehicit in far tlic grenier nuinher of
instances it may bc expcctcd they wil bc able ta do by nierely
calling- on those aganst whomt thoy tire chorgeti. ln thosa cases
in iricit they ay haveo ta resort ta cornpuisory mensures.
alhogi the Legislaturo bas enabicd them ta levy in persan, ant)
wîthout the autharity of any praeess, yet 1 da niat imagine that it
vras cantem)pl.tted that tite cailectors ivanhi theinselves, ns al motter
af course, net ltae port of bâiliftt and itucineers in seizing andi
seiiing, for these are duties itih ivhicb they con bardiy bc sup-
poteti la ba faniiliar, hein- persans ebasca from among tie inhabi-
tauts ta serve fer lte yar,

0f course the collecter îvould bo liable for tlnything heing done
whilîho at nthoîsd te aiititadoifîlt wrenilgei;but

tvhether lie i,, liable, like the 8iieril', for anytiig donc by ta
hoitf trithaut the authority of or ?aatr.«ry ta ttc direction given
in lite warrant, wili bc ia titis ense the question, if il îs u-ventuoiiy
fond that the herses distroineti upon more nelther the praperty af
Upper nor ai the limae in his possession. It isa question of interest
ta lte pubic. On the ane bnnd, irben a Constable, having a war-
rani frein a Collecter ta seize gaods of A, seizes the gaods af B, it
trouiti bo very desirable for the party mitose gonds are illegally
talten by the miatake or wilfl canduct ai lthe bailiff, te have ste
coliector Io look ta for indemnity, and nat riterely thte boiitif anly,
teha ony ba a mon of no prapcrty. Yet mlere, os in titis case, tha
persan ¶vronge-.l, hearingaif thte motter in tiare, ptirsues bis romo'îy
by replevîn, ho is sure of getting bock the property if lie succeetis
in lte action, undi tIse ativaxitage lie ivaulti have in being able ta
recaver againsi tise Collectas- concerns anly the costs of tha suit.

On the iter bond, if, wlten thse authority givon ta the bailut? by
thse -warrant îs exceedeti, thte action shauld bo fuund ta ho ogainst
lte haillif ahone, andi not agoinst te Collecter, lise pas-îy mitose
gootts bava been illegally takea wauld ho in no ailier situation
lifter aIl titan parties cleariy are in all lthe cases mitere a Caonstable
exceds his autitorily, in leryîng fines or penalties untier a warrant
irons a justice of ilta pence.b

Thse question is, irhtetr a collectas- ai taxes giving a warrant
ta a con.stabie camtes more cleorly under that Chies af cases, or
trader ltat lyhero a irrit js giwon by o sitersif.

The paint la a nice ane; for titaugh ssndossbtedhy in Pucis cases
tho Collecter- is not, hu lte siteri?, cmploaying a Constable ta do a
duty wbich lie lhînself bas been cammanded by wril ta do, yet hae
employa him ta do irbat hla lai gencral ternma anthsoriseti andi
direcct4 hy nct of Patrîlainenit ta tho, mhênever il Moay bhecome
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