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Held, that the first part of this 
clause amounted to a total restric
tion upon alienation, and was repug
nant to the nature of the estate gi ven 
by the devise, and was therefore
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WATER AND WATERCOURSES.

Prescription—Riparian Rights— 
Artificial Channel.\—About the end 
of the last century an artificial chan
nel or water-race was built across a 
lot now owned by the plaintiffs for 
the purpose of carrying water from 
a stream above the plaintifis land 
to a mill below, the water being 
diverted into the channel by 
of a dam. The channel and the 
banks bn either side of it never 
formed part of the plaintiffs land 
having been excepted therefrom so 
that their land was not contiguous 

The defendants

Held, that the words “die child- 
,s” ill the last part of the clause 

should be taken to mean “die not 
having children or a child livuig at 
the time of such death, and this 
part of the clause created a contin
gent executory interest or estate of 
freehold, which, from its legal nature, 
wodjd, upon the contingency hap
pening in its favour, spring up into 
existence. ;

Held, also, that although many 
children of the vendor were living, 
none of whom was born till many 
years after the testator’s death, and 
all of whom must die before the 
executory interest could take effect, 
yet the gift was not too remote, and 
did not infringe upon the rule against 
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diverted the water and the plaintifis 
were thereby deprived of the use ot 
the same for watering their cattle

Held, that the plaintiffs were not 
riparian proprietors and could not 
claim any right by prescription to 
the use of the water.

Decision of Bosk, J., reversed. 
Buchanan v. IngersoU Waterworks 
Company, 456..
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