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Selwyn's Nigi Pria. 1129; Waller v.* &Ife, 4 DeG. & Sm.
Feb. 7.-LoRD ROMILLY, M.R -The plaintiffin this case, ie the occupier and owner ot a bousein Walsall, in Staffordshjre, and complains thatthe defendauts have recently erected an iron fac-tory adjoining hie grounds, the smoke, nloise, andeffluvia proceeding froin which, occasion a nui-sance which he applies to, the Court to abate.The defence, in substance, ie twofold; first, oneof law, and secondly, one of fact. The defendant8Bay that ernoke alone does flot entitie a person tocorne here for an injunction; that a disagrpeablesmeil alone does flot entitie a plaintiff to ask foran injunction; that noise alone does flot entitie aplaintiff to a8k for'an injunction. Secondly, theyinsist that the évidence shows that there are nonoxious gases emitted from the defendants' worksand Iikewise the evidence on the part of théplaintiff is grossly exaggerated, andtahvnreqard to the smoke and noise whi d tatay havinvarie in and about Walsall, the defendants' fac-tory lias only added an inappreciable addition towhat already existed. With respect to the qnes -tion of law, I consider it to be established bynurnerous decisions that ernoke, unaccornpaniedwith noise or with noious vapours-.that noisealone, that offensive odours alone-although flotinjurious to health, may severally constitute anuisance to the owner of adjoining or neighbour-ing property, snd that if they do so, substantialdamages rnay be recovered at law, and that thisCorIf applied. to, will restrain the continuanceof thre nuisance by injunction in ail cases wheresubstantial damages could be recovered at law.Blliosoye v. Felth-am and Soltais v. De Held areinstances relatlng ta, noise alone. In thre former,damages were reserved ini an action at law; adin the second, an injonction wa g and oaccounit of sound alous. What constitutes a nui-sance re defined by L. J. Knight Bruce in Waller.v. Selfe, 4 De G. & Sm. 822. But until that timehas elapsed the owner of thre adjoinrng or neigh-bouring tenement, whether hie has, or has opreviously occupied it, or je the owner...whetherhe cornes to thre nuisance or the nuisance cornes tohim-retains hie right ta have the air that passésover hie land pure and unpolluted, and thresoul and produce of it uninjured by the passage ofthre fumes by the deposit of deleterlous substancesor by the flow of water. And the doctrine sug-gested in Hole v. Barlow, that the spot froinwhence nuisance proceeds was a ifit, proper, andconvenient spot for carrying on thre business orworks which produced the nuisance, je no0 excusefor thre act, and cannot be made available as adefence either at law or in equity. This sarnedefinition je adopted in Soiai v. DeJIeld by V. C.Kidsleand iiir I pJrehend, strictly correct,and it greedw t te principle of the cases ýreferred to at common law, and approved of inth cs o 'png v. St. Relen's Company, which.settled the law as regards another part of tiscase, ta which 1 shall presently have occasion,when citing HFole v «Bar2ker, to refer. Thre law onthis subject is, I apprehend, the sane, wliether itbe enforced by action et law or by bill in equity.11n anty case, where a plaintiff would obtain euh.

ýtirere namages at law, ire je entitled ta, an in-
Juct5,t Iappr4,fl< ire nuisance in thie Court.whr i, I pretier', no d&tinction between anyof the cases, wehrit be ernoke, emeil, noise,Vepours, or weter or any gas or fluid. ThreOwner of one tenq;ý;ent cennot cause or permit to

pase over, or flow into hie neighbour's tenernent,any one or more of these thinge in euch a way asrneterially to interfere with thre ordinary coinfortof thre occupier of the neighilbouring tenernent, orsu as to injure iris property. It is true tint, bylapse of tIrne. if thre owner of the adjoining tene-ment, which, in cases of liglit or weter, is tusueîllycalled tire servient tenement, iras not resisted orcornplained for a period of twenty years, tiren tireowner of the dominant tenernent iras acquired theright of discirarging the gases or fluid, or eend-
ing the emoke or noise frorn hie tenernent overhe tenernent of hie neigirbour.

Tire real question in ail the cases je the ques-tion of fect, viz., whetirer the annoyence je suchas rnaterielly to interfere witir the ordinary corn-fort of human existence? Tis is what je eetab-lisired in the St. Helen'. Company v. Tpping, and
that re the question which je to be tried in thepresent case. *[Ris Lordship then proceeded tocomment upon tire evidence, and proceeded.] Iarn of opinion the emoke and noise proceedingfrom the worke of the defendants constittote «àsubstantiel nuisance,' and that the plaintiff jeentitled to the assistance of this Court to have itabated. I don't eee sufficieut doubt about tirecase ta induce me ta direct an issue. I shall makesuch an order as the Vice-Chancellor made in
Walter v. Sele, that ie, an injunction to restrain
the defendante, their servante, and workrnen, andagents, from allowing- ernoke and effluvia to issuefrom their eaid fec tory, Bo as to occasion nuisance,disturbance, or annoyance to the plaintiff, owner,or occupier of the tenement, in the bill rentioned,
celled Mount Pleasant, and a sirnilar injunction ta,restrain the defendants, their servante, workmen,and agents, from working or causine ta be. madenoises in the factory, so as to occasion nuisance,disturbance, and annoyance ta, the plaintiff, or tireowner or occupier of the said messuege, as thebill mentioned. 1 cannot make it more precise-
it le elways a question of dégrée ; and if the de-fendante can continue to carry on their works insuch a manner as to avoid eny substantiel issue ofsmoke or noise, they will not violate the injunc-tion; whether tirey do or do not, may have to betried in another proceeding. The coste muet follow
tire event Up ta and including tire hearing, reserve
liberty ta apply.

Solicitors for the plaintiff, Wallon &f Wallon.Solicitor for the defendant, Duignan.
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Where One nmanufacturer exclusively lins for a long tlu'liqed a certain iutitber tu deslgiîate blit goWst, und bywhich t hty have br.come exteilsively known, that numterls hi@ trade mark. anrd an ifljuietiou will We gritntedagainfit its us,, lu like ninenr by other nauçnetur,,rs oi
like articles
Appeal by Richard Esterbrook, et al., Respon-

dents, froin decree of special tern, coutinuing
injoniction.

The plaintiff, Josephr Gillott, now appelhee, i&a manufacturer of steel pens in B3irrni1gharn,
Englend, and has been such for many years
past. Hie pens ha~d obtained a great notorietythrougirout thue country, as welh as Europe.
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