
■'Thr 1*011 rts in Nebraska, Kentucky, Montana, 
Mississippi, and the Jinliuna A|i|ielliite Court have 
nil held that when an insurance company issues 
a (wlicy covering mortgaged property, without a 
written application, and without making any in- 
iptiry us to ineiimbrances, accepts and retains the 
premium, without any statements or representa
tions being made in reference to incumbrances 
by the assured, the latter paying the premium 
and accepting the (wlicy in good faith, not know
ing that the incumbrance in any way alfecls the 
contract or that the company intends to insist 
u|xm the mortgage clause, the com|iany will he 
held to have accepted the risk, with the liens 
and incumbrances thereon, and to that extent 
have waived or modified the printed terms in the 
policy (mimerons cases cited) * *
We think the reasoning of the courts to which 

reference has been made is sound and is fair to the 
insured. It is also not harsh so fur as the insurer 
is concerned, for it at all times has within 'Is power 
the opportunity to interrogate and bring to the 
attention of the insured the perils that rested ii|miii 
him under the multitude of the provisions contained 
in the policy.

We believe that the insured is entitled to the 
protection for which he pays under the authorities 
to which we have referred, and at the same time 
we think that we are plac’iig u|wm the insurer no 
unnecessary burden.

If llie ends of justice arc served for the (s-oplc 
of the States wherein their highest courts have 
passed on this ipicstioii in the manner referred to. 
why are not the |ieople of New York State entitled 
to similar relief, either by judicial construction or 
by legislation if necessary."

(Conliniird from page JKIi 
with lire insurance, or with insurance (xilicies, and 
lie. therefore, did not know that under the present 
-iundtird form a building on leased land was not 
insured, nor were his machines, covered as they 
were by chattel mortgagee to secure the uiqwiid 
I.dance due thereon, within the protection of his 
(Hilicies. Indeed, after paying his premiums he 
was told that in the course of a few days his (sdicies 
would lie delivered to him. He certainly thought 
when he paid his premiums that be was securing 
protection, and nothing was said to linn that would 
lead him to see that that protection was con
ditional only.

Prior to the delivery of Ins (sdicies his - entire 
plant was destroyed by lire and then, on presenting 
his claim for tlic insurance that lie had bought and 
paid for, he was informed that his building being 
mi leased land and his machinery being encumbered 
by chattel mortgages, or conditional sale agree
ments, his total insurance had been avoided.

Had the insured been interrogated (as in life 
insurance and all other lines of insurance vs I now 
recall) as to the condition of his pn>|ierty at the 
lime, or had he been notified of the conditional 
nature of his protection, or had lie or Ins broker 
been compelled to apply for his insurance under 
a written application, under which all of the facts 
referred to would have been made apparent, his 
disaster would have been avoided.

This ipicstion has lieen the subject of much litiga- 
t on, but the law in this St ite has not as jet been 
-ellled or the question set at rest.

Mr. Guilford A. Deitch, in his very clever 
analysis of the provisions of the standard lire policy, 
at pages ‘24-25, treats tile subject under discussion 
as follows : .

"From the foregoing cases the rule may be 
announced to be that, if the insured applies for 
insurance and upon inquiry being made, falsely 
answers any questions put to him, or conceals 
any fact inquired about, then he cannot recover 
on the policy; but if no inquiry is made of the 
insured and the (mlicy is issued to him without 
requiring him to make any statements concerning 
the title, occupation, or condition of the risk, then 
the insured cannot be held guilty of any con
cealment or false representations, and the com
pany will be held to have waived the violation 
of any condition of its (xilicy existing at ‘he time 
tile same was issued, for the reason it failed to 
inquire concerning the same."
In many of the other Stales, the matter has beeit 

disposed of by judicial decisions, and the leading 
them is that of Allesinn v London A
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