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brolzcn seivcr ivas flot ;i ny higliway, or oit aniy landi belongiîîg liaq constructed, if would lie goût.- very fur to hod flint Nvorlc
te, or in, pessesin of flic d;vfndaîîtý:, but on a lot of thoe donc t0 guard against flic danîger was eviderice of obligation te dIo
piaintifYtà. it. Tmo pre"eît is nut a c:abe of dedication. Thue dellendauts )lave

If itas constructed tliirty years aigo by flic Comiponwenhttlien riglit of Clary on thic private property of file lot liolders, for
of I'eninsylvania te carry tile 'vater of a simati creek calleti IlSukes the purpozie cf repairi, anti probably theo pli ntiffil, theuniselves,
P.un," anti to prevent its flewing juite the State cail, ii hicli, in fli mlsl .i nye th -eru ile ifver ie fliccm nCcssr te taesdwplaces occupied tlic bied of the streani. It vras a substituto l'or tflic iii rdrt cpu ueswr ne uecruutne
run, located near wirere the olti run ivas, and, probably, lit the o f thîis case fie repairs mode verc no evidence of a duty ef tlic
place whlere it breke, in the olti eliaunel. Whiether tluis -%vas sD or City te mnaintain, thc seiver buit by the Commonwealth.
net is hocvLr imginaterial. Therc was no contradiction in tlic Vien was tliero ovidenco that the olti seirer ivas brokcn in
evidenco thant it iras a substitute for file run, andi that the ivater coaseqeaco of a ivrongful conuection cf fie noi sewer ivithii t?
cf flic mun passedl througli it. In 1849 the defendatits canused inht flic defentiants liati a riglit te nake a conuiection, anti contioct
anotther seiver te bie constructed aleng Pennsylvania avenue, ini the the water frein tlîeir iewer loto it wo bave already saiti, andi vue
city cf Pittsburgb, te the old sewer coastriieteti by tile Ceminon- discover no evidciuce that Uic mode cf Connection wos niegligent or
wealtb, formeti a connection with it, anti thus discliargei flic uaukilful. It is urgcd thant flie diamecter cf flic city Seteer iras
wnter cf tlic avenue andi otiier streets throught it into the Motion- thre incies greater tho icz te lti, anti that it bruuglit inte it
gahely river. The jonction et thc two sciers is on the lots now au ociditienal quantity of wvater. Thesù tacts it is contended
owneti by the plaiatiffiu, anti tliey irere covereti witb cartlî in teadeti te estab'isli a liability of tlic tiefendants for dainarget;
Places to tlic depth et fifteen feet. In 1838 the plaintiffs biecime resulting fromn tbe fail cf the olti scier. It iras proveti, hjoiever,
thc purcliasers of the lot irbere the Stite scier comoienceti, anti anti there iras ne ccnflict ef testiniony, tlint the oli ,ier iroulti
through which it passeti and erected their miii tiircctly ever it. In vent more içater than the city seirer Couil bring; inte it, in cerise-
July, 185tf, the olti seier broe under tho Iîjîl, anti as a conse- quence cf its greater inclination. Nor iras thero spagrk cf
quenco the mili itself iras injured. Sucb are the promninent tacts evideuice flint it broko in consequeace of being gergeti iitlî iater.
of the case as tliey appeareti in evidence. Other facts rhuicli arc Thc proof iras the reverse. Nor iras if proveti tiiot any injury
considereti of consequenco by the plaintiff's in errer, -wili bc iras or couli bie sustainel1 by it ini consequence cf the allegell tact
noticed hereatter. Noir, it is c1ear fliat on sucb a state cf tacts that the city sewer inceaseti the flow cf inter. This part cf flic
the action coalti net net bo sustained against tlie tiaentiants unless case bas flot been relieti on in the argunrnt, anti it coulti not be.
they irere guilly cf soch negligence, in flot keepimg tlie State scier There iras ne eîviJencc to austain ut. The case lias been resteti
in repaîr, or unless the contiection cf ihîcir ownr Scier itt it iras upon te assomption flint it iras the tiaty of the defendants te
a rrengful oct and the injury iras causrd by finat connrctieui. I naintain anti krcep safo the seier but by tlîc Cm taon vrealtil, a
Wiicîhîer thcy irere guilty cf sncb ncgligente, depemds upon thc position whuici ire have abowe unteuiable.
question whether it iras their duty te maîntain the State seiver in The Court thm iras rigbt in holding thint tiiere iras ne evidence
a safe condition, for if it iras nlot, their omission te do iL iras ne sufficient in law te niaintain tbe action, and ini tirecting 1a non-
ivrcngto the pligintitra. IL is not easy te sep', hiotreer, bei it can suit. The complaint tbint tbe constitutinnal riglit et trial byjuxry
bo mnaintained that sncb iras tlueir duty. The scier ivas flot built bas been vielateti, is matie ivîtheuut due consideration. The puro-
by then, and it irAs flot upon oruy landis of wihl tîeY bat itle vince of a jury bias nhînys been te deternuine tacts. Wlot, is tige
comtre]. It iras the property cf thi Commonuwealth, or cf the lav applicable te those filets lias olways been a question for th
Pensylvania lailreati Companîy. te ivionu tbe COunmOnwealtlu Ccurt. lu ertlerimg tho non-soit, the Court conceded -ill flic tacts
SONt, and it iras upen grounti belonging te prirateoner, tfelicwicb thc jury coulti bave found, andi siunply declareti flint untier
plaintiffs anti otliere, grouint upciî iNhichlî ic defeuitiants hati ne 1 tlie lai as applicable te thenu, there iras ne liability en thie part of
riglit te enter. It is arguctiftint by connectiîîg tlieir own scier tile ilefendalts.
ivitl if, flic defentiants adoptet i as their eivn, and nain that i Thc jutigaient, is affirmnet.
inasmnucli as it iras sioivn flont on sevemal occasions they bati
matie songe Eliglut repairs Ie it, tUiey imay be considereti as liaring
assîimeîlftle obligation te miuîtain iL. The argument ]oscs siglît
of thue fact tbat flic sciecr is thie substitute of IlSuites run, is Lovz & So\ V. BuOWn~, BROTILERS & CO.
tact IlSuites run" itselt. bite thit mun tlic city hiat a rigbt te TIeven tothe eidorer of anot. r a nmMeIin~n ftc,,xpit frron hlni l'y tlo
pour its seirers anti drains, ivitliout briuug untier aîîy obligation te ilidor. dol,- nt dgiîeii¶sto nniir; yo::etfileexteat Io which tiio adorsr
kcrp it cleor te ils mouth. on tlie prirate properiy of aI the lot ruys tiohvidt*rithesakr of ccommodaioimI pp. c dlchrgrd.
huolders ilurough ihicli it flovreti. This riglit it coulti uot leose b3' Errer te District Court of Philadelpbia Ce. Opinion by
the foct tlint the lot cîners, or songe one cIsc hand coaducteti tbe WcoDivÀn». j -The accepter cf a huill et excliange anti flic
mun slircugh a covereti passage lv!iy. Cenrcying tic ivater cf 1drasvcr of a negotiable note stand as principal 't ebters, anti atter
ti:cir eîwn scier mbt flic eHd State scmcr iras, thierefore, but tlie catiersLment, tie entiorsers starnd ns sureties. . between tlien-
exerciseofa riglitburdened wthnobigation. Itaemçeriuposedý selves, tlic payee nny be, atter negetiation of tlic liaper, tilieprin-
îîpon thîen tlie duty te maintain flue olti scier Iluan their conduct- cipal debtor, andi the manker the surety. Tbis is alînys tlic case
ing the ivstcr inhe the rue, before tige Commonwealth intprferet ias betîcea anu acconmmodiation tiraivcr anti ]lis î.ayee, but in flic
ivitli if, ivoulti have conupelîci tfigeai erer atter to k-ccp th Ui bands ef a third Party, the paper is, ms te hîim, just tbat wiel it
chcar te ils moutb. Iimports te be on tbe face cf it. IL folloirs, ot course, tlint flic

Nor clin the repaira cf flic cld secier, cccasionally maie by li tueie giren te the endorser, or a compoqition accepteti fromt lim by
detendants, bc' regartiet os nny eridence cf thîcir voluntary as- thc hîcîder, dees net diacharge thc draarcr, since a principal debtor-
zumption cftUicduty cf mintainingit. It is concedethatien is not tiscbargcd by the indulgence sbown te bis surety. Vet te
thiere ha-, been a tiedicaftien of a lîigbwny te public use, a municipal tlic citent te which the entiorser pays te the bolder, the tirairer ot
corporation nuay becoune hounti te repalu by atioptieg it, antifthnt accommodtioin puiper is discbargeti, eIse part of thc dcbt ivoulti
unak-ing repaira is eridenco cf atioption. The cases citeti by the be colicteti tirice. Thiese principlca, sustaincti abuntiantly by Uic
plaintiffs in errer provo tbis, but tbey prove nec more. In sucb authorities citcd ini tlîe argument, entitîctheUi plaintif beleir te a
cases there is flot only a riglît te make flic repaira, but tlicy can judtigent for flic sunus of the notes sucti, less ivhaterer thcy Il.ad
cnly be aiccounteti for on t supposition tfinit thucre exiats a reccived froun Ililîborn, ie endorser. This is statAd in flchu nfflia-
linbiliti' te moite figent, andi thîry iront an estoppel in pais ngaiîist vit as twenty per cent., or thercabouis, rhicb is tce itirfiuite fer a
tlie cîner of tlic lar.d. Tlîcy are cases cf dedicatici. But %,rben geed :uîi.ýdavit et tefence; but, as on the arguments before us.
tlic repiaira matie hiave breni rentiered necesesry te the eajnymnuet ceuinsel consenteti te a credit ot tsrcuuty per cent., Ire iv!lI affirin
ef a rugiît urichieut aîuy obligation te unake them ; ivbcn a Chiannel flic judtgineigt for tlic balance, tiircctiuig tlic court bclci te a2cer-
irhicb flic, corporation unny use, millicut any dîuty te muaintain it, tain the arnouat by dcducting tigc tiircity per cent., as eft he dante
huas been approprîatcd anti exposei te obstructions, and lias of tile pavaient if rcaîhily a5certainaule, andi if flot, tbcn as th,,
theîreby becemte tiagereus te tlic scivemage ibich the corporation idate cf tlic jutigment.


