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broken sewer was not in any highway, or on auny land belonging "hay coustructed, it would be going very fur to hold that work
to, or in possession of the defendants, but on a lot of tho | done to guard against tho danger was evidence of obligation to do
plaintiffs. it. The present is not a case of dedication. The defendants have
It was constructed thirty years ago by the Commonwenlth ' no right of entry on the private property of the lot holders, for
of Pennsylvunia to carry the water of a small creck called « Sukes 1 tho purpose of repairs, and probably the plaintifls, themselves,
Run,” aud to prevent its flowing into the State canal, which, in | Would stoutl; duny their right, if it bccnm? necessary to take down
places occupied the bed of the stream. It was a substitato for the ; the mill in order to keep up the sewer.  Under the circumstances
run, located near where tho old run iwas, and, probably, at the | of this case the repairs mado were no evidence of o duty of the
place where it broke, in the old chaunel. Whether this was so or | city to maintain the sewer built by tho Commonwealth.
pot is however immaterial.  There was no contradiction in the; Then was thero evidenco that tho old sewer was broken in
cvidenco that it was o substitute for the run, and that the water | conseqenco of 2 wrongful conuection of the new sewer with it?
of the run passed through it. In 1849 the defendants caused l That the defendants had a right to make 8 connection, and conduct
another sewer to be constructed along Pennsylvania avenue, in the | the water fromn their sewer into it wo hase already said, and we
city of Pittsburgh, to the old sewer constructed by the Common- | discover no evidence that the mode of connection was negligent or
wealth, formed a connection with it, and thus discharged tho | unskilful. It is urged that the diamcter of the city sewer was
water of tho avenue and other streets throught it into the Monon- | three inches greater than the old, and that it bruught into it
gahely river. The junction of the two sewers is on the lots now | nu additional quantity of water. These facts it is contended

owned by tho plaintifis, and they were covered with earth in
places to the depth of fiftcen feet. In 1838 the plaintiffs became
the purchasers of the lot where the State sewer commenced, and
through which it pagsed and erected their mill directly overit. In
July, 1854, the old sewer broke under the mill, and as s conse-
queaco tho mill itself was injured. Such are the prominent facts
of the caso ns they appeared in cvidence. Other facts which are ,
congidered of consequence by the plaintiff’s in error, will be
noticed hercafter.  Now, it is clear that on such a state of facts
the action conld not not be sustained against tho dsfendants unless
they wero guilty of such negligence, in not keeping the State sewer |
in repair, or unless the conuection of their own Sewer with it was
« wrongful act and the injury was caused by that connection.
Whether they were guilty of such negligence, depends upon the
question whether it was their duty to maintain the State sewer in
a safe condition, for if it was not, their omission to do it was no
wrong to the plaintiffs. It is not casy to see, howerver, how it can
be maintainced that such was their duty. Tho sewer was not built
by them, and it was not upon any lands of which they had the
control. It was the property of the Commonwealth, or of the
Pennsylrania Railroad Company, to whom the Commonwealth
sold, and it was upon ground belonging to private owners, the !
plaintiffs and others, ground upon which the defendants bad no !
right to enter. It is argued that by connceting their own sewer
with it, the defendants adopted it as their own, and again that |
inasmuch as it was shown tbat on several occasions they bad
made some glight repairs to it, they may be considered as having
assumed the obligation to maintain it. The argument loses sight |
of the fact that the sewer is the substitute of ¢ Sukes run,” isin |
fact ¢ Sukes run” itself. Iuto that run the city had » right to !
pour its sewers and drains, without being under any obligation to !
keep it clear to its mouth, on the private property of all the ot
holders through which it flowed. This right it could not loose by
the fact that the lot owners, or some ono else hed conducted the
run through a covered passage way. Conveying the water of
ti:cir own sewer into the old State scwer was, therefore, but the :
exercise of a right bardened with no obligation. Itnomore iroposed
upon them the duty to maintain the cld sewer than their conduct- :
ing the water into the run, before the Commonwealth interfered !
with it, would have compelled them ever after to kecp the run
clear to its mouth.

tended to estab’ish a liability of the defendants for damages
resulting from the fall of the old sewer. It was proved, however,
and there was no conflict of testimony, that the old sewer would
vent more water than the ity sewer could briag into it, in conse-
quence of its greater inclination. Nor was there - spark of
evidence that it broke 10 consequence of being gorged with water.
The proof was the reverse. Nor was it proved that any injury
was or could be sustained by it in consequence of the alleged fact
that tho city sewer incrcased the flow of water. This part of the
case has not been relied on iv the argument, and it could not be.
There was no cvidence to sustain 1it. The case has been rested
upon the assumption that it was the duty of the defendants to
maintain and keep safo the sewer built by the Commoniwenlth, a
position which we have shown untenable.

The Court then was right in holding that there was no evidence
sufficient in law to maintain the action, and in directing » non-
suit. 'Ihe complaint that the constitational right of trial by jury
has heea violated, is made without due consideration. The pro-
vince of a jury bas always been to determine facts. What is the
law applicable to those facts has always been a question for the
Court. Iu ordering the non-suit, the Court conceded all the facts
which the jury could bave found, and simply declared that under
the law as applicable to them, there was no liability on the part of
the defendants.

The judgment is affirmed.

Love & Sox v. Browx, Brorners & Co.

Time given to the endorser of 3 note, or 8 comporition aceepted fromm him by tho
holder. does not dischiarge tho maker: ye: 0 the extont to which tie cndorser
ays thoe holder, the snaker of accommodation pajx. )3 dlscharged.

Error to District Court of Philadelphia Co. Opinion by

Woopwarp. J —The acceptor of a hill of cxchange and the
drawer of » negotiable note stand as priucipal <cbtors, and after
codorsement, the endorsers stand as suretics. . between them-
selves, the payec may be, after negotiation of the paper, the pris-
cipal debtor, and the maker the surety. This is always the case
as between an accommodation drawer and his payec, butin the
hands of a third party, the paper is, as to him, just that which it
imports to be on the face of it. It follows, of course, that the

Nor can the repairs of the old sewer, occasionally made by the ' time given to the endorser, or acomposition accepted from him by
defendants, be! regarded os any evidence of their coluntary as- the holder, docs not discharge the drawer, since a principal debtor
sumption of the duty of maintainiag it. It is conceded that when ! is not discharged by the indulgence shown to his surety. Yetto
there has been o dedieation of a highway to public use, n municipal | the extent to which the endorser pays to the holder, the drawer of
corporstion may becomo hound to repan by adopting it, and that | sccommodation paper is discharged, clse part of the debt would
making repairs is evidenco of adoption. The ceses cited by tho | be collected twice. These principles, sustained abundantly by the
plaintifls in crror prove this, but they prove no mere.  Iu such ! suthorities cited in the argument, catitled the plaintifis below to o
cases there is not only « right to make the repairs, but they can ! judgment for the sums of the notes sued, less whatever they had
only be accounted for on thd supposition that there cxists a | reccived from Hillborn, the cndorser.  This is statad in the affida-
linbility to make them, and they work ap estoppel in pais against | vit as twenty per cent., or thercalouts, which is too indefiaite for 8
the owner of the laud.  They are cases of dedication. But when ' good windavit of defence; but, 2s on the arguments before us,
thz repairs made have been rendered necessary to the enjoyment counsel consented to a credit of twenty per cent,, we will affirm
of a right without auy obligation to tnake them; when a channel ' the judgment for the balance, dirccting the court below to ascer-
which the corporation may use, without any duty to maintain it, tain the amount by deducting the tiwwenty per cent., as of the date
has been appropriated and exposed to obstructions, aund has ' of the payment if readily ascertainable, sud if not, then as tho
thereby become dangerous to the sewerage which tho corporation | date of the Jjudgment.



