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decision ' and it wua aiso held -that the plaintiff's claim again4t
the society for siek pay was brouglit by him in his capacity as a
inber against whom an ordcer for costs could properly be mnade,
and that even if t:ie dlaim was in strietness un the part of the
son. the plaintiff was "a party" ta the arbitration proceedings
within the meaning of the miles and as suclh lable to be ordered
to Pi*y costs.

TRI-STEE AND CESTUI QUEa TRIUST-3*PACf'l OF' TRCST-CONI'LIÇ'r-
INO EQU]TiEs-LEOAL TITLE-ýEGLIGENCE.

Bitrgis v. Constautfinnc (1908) 2 K.1. 484 is an illus4tration of
th lin axim that where the equitites art, equal ýthtc Iaw niust îpre-
vail, and aiso of that other maxiiîn ''Qui pirior est tempore potior

~t iu~''In thiq vase in ffurth(?raneýe of a pro.jeet for the fori-
ation of a company to putrchas4e a sliip. the -'laintiffs, who were
flie owners of shares in a ship, transforred tthemn ta one Wilfrid
Ii ti. the Senior partncer in ii firin of Iliti & Co.. w'hieh îi ae
the ship 's businessý, as truste foi, thiein, wti th poNwer ta sou the
shares; if the icanipaty wvas faraued. and Wilfrid Ii;îe wvas regis-
it tred as Owiier of the slw res, so t.îînsfvrred. 'Plie pra.i of
forii n a eaînpiny proved abiort ive ; but the plaintiffs allowed
t he shiare ta roinia'i in the nu nie of Wilfrid il iine. Sîîhso-

uttvAlfred Ilime, who avtad as the manager if liie & o.s
buminess, praeurod 'Wil frid Ilin ti to sign a blank forni of mort -

SThis lie toi)] ta Hlinan, an atgenit of tho, iefendant, wi
tilledl i t up as a iiirtgaýggo to seenro £4,t000. on t he fait h of vîil
t lie tlefendanit advaneed t he £4,000) ta Alfred l lte. wlî eli Nas
[ls-1ed for thlitiprpoqes of line & h'.' usiness. 'l'i' reen
mi ri gag' wFus dffly eitrc.anîd thli plin tiifs hronght thle

presnt ation ta Set it RaSide(. aîîd for n doelaration thaï it is
a ail and void, and that the de-fendatît wvaq îot eiititied ta ho

reiscrdas inortgagice. ilighiain J.. whù( tried the aotion
hield t liat t inîortgage la quiestion haviicc exeeîîted ini bNa îk
was nul1 iind void. but lie considored tinit the deofendint was,
iiviertlheless, etititledl ta an eqtuitale( vharge on flic ship for thie
îioney advaneed, and so ordered. The Court of Appctal (Barnes.
P.P.l).. andi Moniton andi Farel, LJ.) reversed lis doeîsion.

ist) for- as it awae-ded a chitrgt' iii favaur (if the' defendant. As
0he Court of Appeal points ont, the niortgage 1 ihg a iiuliity.
although Wilfrid lime niight.b l able, in damageps oit an .9grvte-
nment ta give a iinartgagp ta sectîro the nioney advareed. y-t nit
hvirîg fhli beneficiai owner of the slii. ýthe coîîtract coi. i îot lîîîve
l>t'eî specifleally enfarced as agaiîîst Miin.
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