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As to failure to give warning of the approach of the car, the
trial Judge thought there was no duty to give warning; but that
was a question of fact, and, in the circumstances of this case, one
for the jury.

As to failure to avoid running into the horse, the trial Judge
said that there was no evidence that the driver of the car had
time or space in which to stop the car before the collision. But’
such a conclusion could be reached only by discarding the evi-
dence of each of the three witnesses, and that was a thing quite
beyond the Judge’s province.

The question of contributory negligence was likewise one for
the jury. If they believed the story of the driver of the sleigh,
he was not guilty of any negligence. Whether he should be be-
lieved or not was a question for the jury; and even if they had
not believed him and had found him guilty of negligence, they
might yet have very well found, upon the evidence of the by-
stander, that, notwithstanding the driver’s negligence, the de-
fendants might, by the exercise of ordinary care, have avoided
the injury done.

The appeal should be allowed with costs, and judgment should
be entered for the plaintiff for $100, the sum at which his damages
were assessed by the jury, with costs of action.

The other members of the Court agreed in the result; written
reasons were given by RippeLr, J., and also by Rosg, J.

Appeal allowed.
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