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leave of the Board. The contest before tiie 1RaiIway Com-
ntis,,ioii, was as 10 tlic terms upon w hici the railway should
b(. permnittedl to cross thue public road. N.\otingir was said
about tlic adjoinïng 1rivate wav; no coiitesî was riq.ed as to
whctlicr this 15 feet was or was îîot part of the public road;
and 1 do flot tbiuk that tlic Board ever adjudicated, either
intentionally or unintcntioîîally, upon the matter nnw in
issue.

The titie to the rigbt of way of the railway xvas not dis-
closcd before me, and I niust, tberefore, assume that the
railway lias flot acquired any titic to the 15 fcct, and that
thcir action inust fail, uîîless there bias becu a dedication
to the public,

On thec faûts 1 do not tbink thcrc was a dedication. As
said by Lord Macnagluîen ini Simupson v. Attorney-General,
[19041 A. C. 493, Ît is clear law tbat a dedication. must be
niade wît fbc intention to dedicate, and that tlie mere act-
ing, so as to lead, person iuo the supposition that a xvay
us dedicatcd to the publie does not of itsclf anîount to
dedication.'

1 do not thiink, iii this case, tbat the defendant bas done
au', fluîn auaounfîng to a uledication. In this vicw tlie action

of the plaintiff fails, sud mnust bc dismissed. For the like
reason an injunction should bc awardcd, to tlic defeiîdant
upoii bis counterclaim.

'flic railway, undoubtedly, lias a right, fo expropriate;
ami flic picce of lanid to lbc taken is of suuli trifling value

that it is a great pity tiat tlic parties have not up to the
present been able to settie. Thei defendant aîud bis brotber
tal<c this picce of land, iprselwiti ic ch xpression of

their fatber's intenition that if shiould bc mnade a public
hiighiay. Probably the defendant himsclf xviii, sooner or

later, deieto coiixtrt flue strip of land to the cast of the
railway track into a hiiglway, so widcning the road from
25 to 40 fret. Ia flic meantimie tlie proper course is, 1 think,
îndicated by the Supruuuc Court, and 1 ouglit îuot to dis-
solvc the injuhiet ion whici bias been granteil fo tlie plaintiffs
or inake operat jve thec injunet ion wbieh I no\v axw ird to
tlîe defendant, until an opportuîuity is given to flic rail-

way fo take expropriationi prcchîngs. This coursc is justi-

fied by wliat is said in flic Siîpremne Court iii Sandon v.
Byron, 35 S. C. I. 309.


