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a]Ltlough the contract is made in England anid according to
Eghhlaw, the debtor iust aeck out his creditor to pay hini,

tfiat rate of law îa to bc excluded, and the question to bc
deterrnind solely open the construction ofthei contract itseif
-taking into consideration, of course, the facts which ex-
isted when it wa,, made.

The words "aecording Vo its teris," (in the Englishi
Rule) were probably, 1 think, introdiwod auo as to niake it
nccssary to shew that ini the entering into the contract it
wa.s in the contemplation of the partie> that it should bc per-
formed withiu the jurisdiction, so that the part y to it resident
out of the jurisdiction must bc taken te have given " a sort
of consent," as Lord Ilatsbury pots it ini Coînbur v. ieylanid,
p. 527, that wherever he niay bc living, or mhe vr thcý cou-
tract înay have been made, aiiy quest ioni as to te 1thing agrocd
to bc done rnay bc litigate xitliii the juirisdiction.

The omnission of the words "acri(..)-ng to the tri
thereof" from, oui Rule, 1 amn incIinedý( to think leaves iV
open, in construing te contract in order to deteriuine
whether it la to lbe pcrformed witint Ontario, to apply the
rule of our law that the debtor mnust seek oiit bis cr-editor te
pay him, uniess the application uf it la inconsistent with the
terras of the contraet, coimtruing it lii the liglit of the facts
which existed when it was made.

But, il the raie of out iaw la to bu exciuded, upon the
fadts of titis case 1 arn of opinion that it was lu the contem-
plation of the parties when the contraut was made that pay-
ment for the gooda which were ordored b)y defendants shouid
be nmade at TForonto, and that thie obligation Vo pay was,
therefore, une to be performed withiin Ontario.

The circuatance that plaintiffs desired defendants teo
close the transaction with the agent in Gerrnany of the manu-
facturers of the gooda, and that this agent proposed to draw
on defendants for the price, la ixumaterîal, 1 think, and can
afford no light as to the mraning of the contract, settiement
with the agenit not havin)g bueen in the contemplation of the
parties whien the contraut was made, and being expressly
repudiated by defendants theinseives as a thing whieh iV was
not incomubent on thema te do.

For these reasons, 1 ami of opinion that plaintiffs made
out a prima fadie ceue as te the contract, and that there had
been a breacli within Ontario of the obligation whîch, under
it, restedl on defendante Vo accept and pay for the goods, and
to bc performcdi within Ontario; that their application was
rightly refll8ed; and that Vha appeal theref ore fails and
should lie disinissed with coeta.


