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performance. The trial court sustained a motion for judgment
on the pleadings in favour of the plaintiff. On appeal, the
Supreme Court reversed the holding of the trial court, and in so
doing, said--

"The second question, whether the verbal contract modifying
the original written contract was within the Statute of Frauds,
is of more difficulty. In this state a contract employing an
aigent to sell or p irchase real estate for a commission must be in
writing iii order to he valid. Rem. & Bal. Code, sec. 5289. And
this court has held that a contract modifyîng or ahrogating a
pro w'ritten contract required by statute to bc in writing must
itself be in writing to be obligatory: Spinning v. Drakc, 4 Wwsli.
285, 30 Fac. 82, 31 Pac. 319; Thili v. Johnston, 60 Washi. 393, Il 1.
Pac. 225. And wce have held also that anl oral contract for theU
payment of a commission for selling or purchasing real estate,
ailthough fully performed. is not enforceable: J<eith v. Sinith, 46
W11sh. 131, 89 Fac. 473. These principles are relied on to support
the judgînent of thec trial court; hi" it scems to us they (Io not
imefet t he queFtion presented. Whilv it is the rule that a Ný-ritthn

.e\,(utorv agreement to selu or ; urchase real estate caîînot 1)0

iesin{led or abrogated hy an ,riti executory agreement to rreinil
or ahrogato if, it docis not folloNv that such an agreemnent couînot
he niodihied or ahrogated by an executed oral agreement. On the
(ontrftry it is recognizod by our own cases ithove cited, ani it à~
thie rule of all the cases in so fair as we are ativi-se(l, that an cxecuted
o)rl contract fo modify or abrogate a wriftoen contract, required
hy thoe statute to be in writing, can be sucossfully Pleaded as a
èvfence to au action of the original contruiet. 1'. hold otherwise
ix to zmake the Statute of Frauds an instrument of fraud: for it
wùuld bc a fraud Io allow a person to enforce ai contrnet u-hich he
luud agreed on sufctdent cone'ideration Ia rnodfy or abrogale afler
lic has accepied the consideration fié~ modification or tibroga-
lion. Il is for titis reason Mhat equity allows a performpance Or
a subtstantial part performnance of a contraci, irralid becau8e ?tot
iii writinjg. nodifying or abrogatiny a valid con tract to be pleaded
(18 a defence Io an action on the~ vaEd con tract. To týo otherwise
would be f0 allow one of the parties to have tlue boxwaýit of I>otl


