
Sepembr,187.]LOCAL COURTS' & MUNICIPAL GAZETTE.

'Was excused b>' Madame Goddsrd's ilînese, he was
en1titled to have notice of it in enificient time ; I
do flot enter into the question utf wbetber notice
Wse necessar>' in this case; if tbe lady had been
attacked b>' illness tbree or four weeks before
the time r.hen the performance was tu take place,
1 d0 flot say that se would flot have bad to give
IlOtice. But assuming that il was proper tu leave
ta the jury the evideuce as tu the amount of
dIniages reeulting from insufficieut notice, I
thiuk they funud a ver>' proper verdict. bly
brother Chaunell acquiesces iu thie, but dues
Ilot express any opinion as to 'whether there was
%Dy> legal liabilit>' to give notice uf the ilînese.

BRAMwELL, B.-Following the example of my
brother Chaunell, I will flot say whether il was
Ileeessary for the defendant ta give the notice,
the. want ut 'wbicb je complaiued of.-

Mr. Cave seemed dîeposed tu contend that il
Was flot necesear>' for the plaintiff tu amend,
1 ecause the defeudant was relying on a con-
ditionai condition wbich could uot be ut any avail
to him, inasmuch as Lie bad flot sent the notice
*hich wae a condition precedeut to hie being
eatitled to dlaim exoneration from hie contract
13> reason ut hie wife's ilînees. I do flot agree
IWitb the argument; tu give notice nia> bave
been thie defendant'a duty, but it was flot a
<rOndition, non-performance uf wbicb wonld pre-

V.athe ivifo&s ilîess trous excueing the fulfil-
nîcîtt (if Ili original contract. If the plaintiff
haît replied thàt the condition pleaded b>' tle
defendant was itelf subject tu a condition which
>14d flot been performed, that would have been a
departure.

I teÀke it as admitted that the lady wae practi-
OBlI>' not in a condition tu play; se could flot
Ikave played efficientl>', and il would bave been
dangerus to ber lite lu play' ait al-is il or is il
IlOt a condition ut the coutract that the lady,
being iu euch a state, shail pIay ? 1 will go
futîer, je it not a condition that ebe shaîl nul
Play'? Could il be said that se wae entitled ta
90 down tu Lincolnshire, sud get her tee for plsay-
149 in sncb a wsy as lu disgust ber audience?1

It has been argued that to allow inabilit>'
eIrieing from illuese tu be su excuse for non-
Derformance of this coutract, is to eugratt an
lblied on an express contract, but thie is a

f8Sllacy, tbuugh snob a consideration appears tu
bive bad weigbt in the minde ot some ut the
learned judgee who decided Hlall v. Wiright (ubi
SU"Pra), of which case I entertain witli uuabated
*ll'ength, the opinion I tbere expressed. The
tSllac>' je in tskiug the original contract to be
5 bsulute and unquaîified, and the new term to
b. a superadded condition, whereas the whole
question, is, wbat was the original contrsot, was
It absolue or conditional? 0f course there
bligut be an agreement tu plsy sud not tu dis or

be i1, anud for breaking such an agreement, tbe
defendaflt would have to psy in damages, but

l sucb termu formed part ut tbe contrit betweeu
teparties tu this action, aud in my judgment
teCuntract between tbemi muet be taken tu

1àsve heen subjeot tu the condition pleaded b>'
t iie defendant. Were we to bold otherwise, we
shOuld arrive at the preposterous resait that
thOlIgh the lady migbt have been eo iii ae tu be

Searcel>' ahi. lu inger the instrument, se would
eave been entitlerl lu pIlay and psy.
CLICSnY, B -I du nul intend lu express an>'

0 PD'lilon on the*question ut tbe neceeeity ut notice.

The contraet in thie case was that the lady
should play the'piano, to do whicb well demande,
as ve aIl know, the greatest skili and most
elqlisite taste ; if it ie flot well dune, it ie
better left undone. Now, if the performance of
euch a contraet je prevented by the act of God,
as b>' a sudiden scizure or illneSe, the parties
are exonerated fromn the coutract, for it is wholly
based on the assumption that the musician will
live, and will he in health at the time wben the
contract je to be carried ont ; that is an aseump-
tdon Miade by botb the parties tu the contract,
both are responsi 6 îe for the imprudence and
félly, if any, of making that aseumption, but as
it je the foundation of the contract, if that
assumption faits the wbole contract je at an end.
The case of Boa8i v. Firth, was decided onl the
same principle, which, is extremel>' well expressed
b>' Brett, J., in these terme-"4 This contract is
for personal services, and both parties muet have
knuwn and conteînplated at the time of entering
into it that the performance of tho services waa
dependent on the servant's coutinuing in a con-
dition of heaith to ujake it possible for bim ta
rentier them, sud if a disability arises from the
act Of God, the non-performance of the contrsot
je excueed."1 I agree that that je the law and
in MY judgmeus, it is decisive in this case.

Rule discharged.*

CIIANCERY.

NEWILL V. NEWILL.
~~ of proerty "for lenefit of soVé

and chlidren."
A testator devise and bequeathed ail hie property to

his Wifeý for the use and benetit of herseif and of ail bis.
childrei

He!d, that At was a gift to the wife for life, with remainder

tO te ciloien. [19 W. R. 1001, V. C. M.]

This was an administration suit. The testator
by hie will, dated tbe l9th of October, 1863,
devised andI bequeathed untu bis wife, Anna
Elizabeth Newill, for the use and benefit ut ber-~
self and ail hie chi!dren, whetber boru uf bis
former wife, or snoh as migbt be born of her,
Auna Elizabeth Newill, ail bis property ut ever>'
description, real and personal, wbether ini posses-
sion, reversion, remainder, or expectalOYp at the
time uf hie decease.

The testator wae twice married, and left elght
cbildren surviving him,' six b>' the fir@t marriage,
sud t'Wo by the second. H e bad nu real estate,
but difed poesessed of considerable. pereonal estate.

The unly children li-ving at the date of the
wfill were those b>' the iret wife.

The suit now came on te b. heard on farther
consideration, and tbe question was whetber the
wi1lOw andpchildrefl' took as joint tenants, or
whether the widow toolc a lifé estate, with re-
inainder to the children.

Peareon, QC., and Hfolmes, for the plaintiffs,.
the cbildren of tbe first marriage, contended
tbat the wiîî ereated a joint tenaucy bAtwees
the W;dow and ebiîdren. Tbey cited De Wtte Y.
De Witte, 11 sS. 41 ; Bustard Y. 8aanders, 7
Beav. 92; Bibbyi'. Thompaoîl, 32 Beav. 616

Marey, for the guardian uf some et tbe chil-

dren, wbo were infants, eiipported tbe same viewr.

* Lueev t appeal wss refnsed.
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