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nor the direction upon them enables hlm, to deli-
ver them to the purcha mer, and they are lomt in
consequence, the purchaser nxay recover back the
price paid by him to the vendor far the smre;
nor wiIl lie be presumed te have assented to or
waived the vendor'm omimin, fromn proof that hie
received a copy of the imperfect bill of lading
before the payaient wasm nade, that lie thereatter
made diligent enquiry to find the goods : Finit v.
Clark, 10 Allen.-5 Arn. Law Reg. 574.

DAmAQEcs FOR BREcAcH.-T15 rnis of law that
the measure of damnages in mn action for breach
of warranty on the maie of a chattel is the dif-
ference between the actual vaine of the article
sold and its value, if it had been am warranted,
im flot affected by proof that the purchamer sub-
sequently remoid it for an increamed price, espe-
cially if it doem net appear that snch maie by hirn
was without warranty:, Brown v. Bigelow, 10
Allen.

A bill of sale of "lone horme, mound and kind,"
is a warranty of moundnemm, upon which the yen-
dor is hiable if the horme provem to lie perrnanently
lamec, although the purchamer knew that lie was
lame a week bafore the saie, and his lameuess
was talked of before the maie, and tlie vendor then
refumed te give a warranty: Id-5 Am,. Law
Reg. 575.

UJPPER CANADA REPORTS.

COMMON LAW CHAMBERS.

(Reported by HEnaT 0'BiEN, EsBQ., .Barrùkir-atLaw.>

MOKAY ]ET AL V. G;OOr>seý.
committal for default of paymeut pursuant to oraer of

Division eaurt Judge-Insoien* .Act of 1864-1 rotectvon
under-Depuly Cierk of Crown-Prûnlkefrom crrest.

In 1864 a debtor in a Dlvia*,on Court was ordereil te pay $5
per month, but madie defauit. He wau subsequently
summoneil to appear before the judge on 4th April, 1866,
to show rase why ho should flot; ha committeil for con-
tempt in flot obeylng the order. On the day previoum,
however (3rd April), he made an asignrnent to an officiai
assignee. le afterwards obtaineil the necessary consent
of bis creditors to hlm release under the Insolvent Act,
but the j uige nevertheleas made. an order committing the
defondani for coiitempt. Upon an application for a pro.
hibition to restrain aIl proceedings Ini the Division Court,

He!d, that the defendant was not, under the.. clrcumstances,
entitled to protection under the Insolvent Act.

)Idd, also. that the fact of the defeLciant belng the Deputy
Clark of the Crown, &c., did not entitîs hlm. te any privi-
le-ge from. arrest under the order.

[Chambers, Joue 9, 12, 1866.]

The defendant ie Deputy Clerk of the Crown
and Pleas and Clerk of the Connty Court of the
County of Brant.

The plaintiffs, on the 22nd of December, 1859,
obtained a judgment against hlm. in the .frBt
Division Court of the County of Brant for $8.90.g
debts, and $2.10 costs. On the 26th May, 1864,
the defendant was examined before the judo'e of
the court, under sec. 160 of the Division 2ourt
Act. and then ordered te pay $5 a rnonth te the

plaintiffs on the judgment. Before. this hae lad
paid the plaintiffs $19, and there wus then due
$37.53. On the l9th Septembar, 1864, the de.
fendante paid the plaintiffs sixteen dollars, but
has plaid nothing ince.

On the 3rd of April. 1866, defendant made an
assignment of hie estate te Augustus WV. Smith,
officiai assignee for the County of Brant, but wbiat
the estate was, did net appear. Previous to
thi8, hie had been summoned to appear before the
judge on the 4th of April, te show cause why hie
sheuld net be committed for hie contempt in not
obeying the said order. On this occasion, he
infermed the judge that lie lsnd mnade the assign.
ment and claimad that ne further order couid bo
muade agninet him in respect of the firat order.
Thereupon the matter etood over tili the '28th of
the sane month.

In the meantime, according to the defendant',,
statemant, he, the defendant, obtained a consent
in writing of the requisite number of bis credi-
tors, who reprement the requisite proportion ini
value of hie liabilities requircd by the Insolvent
Act of 1864, and its amendruente, te, give validitv
te such consent te hie diecharge under the net.
(lis liabilities were stated $5542.32, but wlîat his
assets are, if any, did net appear.) That althoughi
the plaintiff and the judge were informad of aiI
this, on the 28th of April, tire j»udge muade an
order in this cause directing the defendant te be
commnitted for contompt in net payin the said
rooney according te the termes of thelirst order.
but permitted the issuing the order te stand over
for twenty days, to give time te pay the rooney
or te take sepa te relieve himef from the ordar.

On the 4th May lust, the dafendant obtaipned a
summions in the court below, caliing upon the
plaintiffs te, show cause why the st mentioned
order should net be dischsrgad, on the grounds
that hie had made an assignmant and obta;ined
the consent of hie creditore te, ba released as
before mentiened. On the return cf titis sin-
roons, on the 7th of May, the parties were hie.rdl,
and on the 2ôth this summons wns discharged,
but directions were given te stay the issuing of
the order for comrnitment for contempt, to give
the defandant an opportunity of applying for~ a
writ of prohibition liera.

On the 3lst cf May, Rb ert A. Harrison obtaincd
a summons at the instance cf thedefendant, ca]ling
upon, the plaintiffs and the judge te, show cause
why a writ of prohibition should net issue te ra-
strain ail further proceeedings in the Division
Court in the caue, on the ground that the defend.
ant lad obtained a discharge from. hie creditors
uxider the Insolvent Act of 1864, and on tho
grounds that the defendant was privileged fi-cm
arreat, baing the deputy clerk cf the Crown and
clark of the County Court for Brant, appointed.
undar the grat seul.

Mess shewed cause.

JolUx Wn.soN,, J.-The defendant resta hie appli-
cation for the writ of prohibition on two grounds:
firet, hie release under the Insolvent Act cf 1864;
and aecondly, by reamon cf bis privilege frein
arreet as an officer of the court, holding hie office
under the great seul.

It doas net appear- froro anything bafore me
hara, that the defendant lias cornplied wvitli the
p rovisions of the act, but ns the case0 has ratiser
been presented as an appeal froro the judgmient cf
the laarnod judge, who seanîs teo have stayed tiie
iesuing. cf the order for cominittal util titis np1îii.
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