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oath, when such facts are not within his personal
knowledge. Besides it can scarcely be expected
of the Clerk to keep note in his mind of the wit-
nesses who attend, &e., particulasly as under the
late Itules he will require to give his undivided
attention to the Judge’s (fvd vace deeision in each
case, in order to enter the minute of judgment cor-
rectly in the Procedure Book.

Our advice, then, to Clerks, is (s a general rule)
to require an aflidavit of disbursements to witnesses,
that Suitors may be protected against frandulent
claims, (the expense to themn wonld be trifling, the
protection great)—that Clerks may be able to de-
termine properly as to whether the claim made is
just, and the amount disbursed within the tarifl—
and that they may have a written document to fall
back upon should the taxation be afterwards ques-
tioned.

The allotted space at our command will notallow
the subject to be closed in this munber ; in the next
we will give suitable forms and examine further
this point, as well as taxation gencrally.

B atLirrs.—Punctnality shoull characterize
Bailiffs in all their proceedings ; at best the remn.
neration allowed to them is miserably small, but
small as it is it may be reduced “ . nothing per
day and find themselves,” unless strictly punctual
in the discharge of their duties. Deficiencies in
this particular may arise from an easy disposition ;
but though Officers may be quite frec lo exercise gen-
erosity in thetr awen privale councerns, they have no
right to interfere with the claims of other people ; no
right to delay a party in the recorery of his demand,
—pity is due to the plaintiff, who may suffer asmuch
by delay, aswell as to the defendant, and an officer
should not venture to deal with the rights of other
men as if theywere his own. It may arixe from
negleet :—bnt wchen any one undertakes an office, he
is tmexcusable if he fuils throngh indolence lo per-
Jorm its dutics. The want of punetnality may also
arise from fraud, thoug we hope such casesare rare ;
we have nothing to say to thi's class, and if they catch it
%0 onc sheds tears, Lasily it may, and most com-
monly does, arise from ignorance of the serious
responsibilities incurred by delay.  To point out to
those oflicers whose attention it may have escaped,
and to remind all, we intend noticing a clause in
the Division Courts Act respecting Exccutions,

The 59th secction of the 13 & 14 Vie. c. 58,
amongst other things provides “that if any Bailiff
« ghall neglect to return any writ of execution
¢« within three days after the returr. day thereof,”
an action may be maintained against him and his
bail, and the pany suing out the execution shall
recover the amount of the cxecntion and interest,
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or o less sum in the discretion of the Judge or Jury
according to the circumstunces of the case. This
is a most stringent cnactment, for whether the
debtor has goods or not the creditor has a prime
facte vight to reeover the full amount of the execu-
tion and intevest from thie Bailifl or hix bail, unless
the writ has beeu duly refurned—that is, delivered
to the Clerk with the Bailif?s answer, aulla bone,
or otherwise, endorsed—within three days. The
propriety of making an carly seizure is therefore
obvious, that the necessary notice may be given in
time for a sale hefore the return day, if the amount
of the execution be not in the meantime paid.

In an action against a bailift’ for not returning,
the enly evidence neeessary for the plaintiff is, of
the date of issuing the writ of exceution, and the
non-return thereof within the time preseribed ; that
the Dbailifl' has since made a return will be no
answer to the action, the party’s canse of aetion is
complete, and the bailiff liable for the amount when
the three days have expired. ’

But—tothrow in a little consolation—if the officer
has blundered without intending wrong, there is
prospect for partial relief. For example; if the
debtor had not any property at the time the execu-
tion issued, or while it was in force, or had pro-
perty only to a small amount, the Judge or Jury
having a discretion to fix the amount will take the
circumstances into consideration, and may, in the
former case, allow only a small sum to cover the
creditor’s trouble in the matter, in the latter case
allow in addition the value of the goods which
might have been scized and nomore. And perhaps,
also, there are other circumstances that could be
urged in mitigation of damages. The burden of
proof will be on the Bailiff to shew that the plaintiff
is not in justice entitled to rccover the full amount
of excention and interest, and he should be prepared
with all necessary witnesses to cestablish the cir-
cumstances in his favonr. When a judgment is
given for the whole claim it is not improbable that
the creditor may be required by the Judge to transfer
the judgment to the Bailiff, so that, if the debtor
acquired property afterwards, the Bailiff might be
able to obtain partial indemnity.

Svitors.—A word to Suitors on the subject of
Witnesses. Have those you require summoned in
good time: if you have reason to believe that any
one of them will not be willing to attend, give the
officer or party who serves the Subpa .a money to
tender 10 him, according to the distance required
to be travelled.  You will sce in this number, page
61, the scale of fees. When the trial is over, pay
your witnesses as soon as possible, und give in a
retum to the Clerk, who will, if necessary, prepare
the affidavit of disbursements for you. Take this,



