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In Tkom4s v. Quariermaine, L.11. 17 Q.B.D. (1888> P. 414,
the Divisional Court likewise held tizat the Ado deprived the oen.
ployer of the benefit of the maxim. They, however, found for
the defendant on the grouzad there wua no evidenee of a defect
ini the condition of the-waye, works, machinery, or plant con.
nected with the business of the employer. However, in the Court
of Appeal, in this case (L.R. 18 Q... (1887) page 685>, it wus
held (by Bowen and Fry, L.JJ., Lord Esher, M.R., dissenting)
that the defence arisirg fromn the rnaxizn, volenti non lit injuria,
had flot been affected by the Employe,,'s' Liability Act, Il580, and
applJed to this case. Bowen, L.J., ini hie inasterly judgnxent, at
page 698, says: - lThese two defences, that which reste on the dot-
trine, volenti non fit injuria, and that whieh is popularly de-
scribed as contributory negligence, are quite différent, and both,
ini my opinion, are left open to an employer, if oued under the
Exuployera ' Liability Act of 1880."'

H1e further remarked: "For many nionths the plaintift, a
man of full intelligence, had seen this vat-cnown ail about, it-
appreciated its danger--elected to continue working near it. It
seems to me that legal language has no meaning unlese it were
held that knowledge stach as this aimount8 to a voluntary encout-
tering of the risk. " Fry, L.J., at p. 700, in reported as follows:
"The first section provides that when permonal injury ia caused
to a worknman by reason of any one of five things enumerated, the
workman shail have the Mame right of compensation and remnedies
against bis employer au if the workman had flot been a workman
of uer in the service of the employer, nor engaged in hie work.
If the worlcjnan is to have the sanie righta as if he were flot a
workman, whose rights is hie to have? Whei are we to suppose
hiim to botf I think that we ought te conaider hum. to b. a member
cf the public erteriug upon the defendant'. property by his in-
vitation. Can such a perton maintain &n' action in respect of au
inury arising from a defect, of whieh defect and of the reeulting
damnage. he was as well informed as the defendant t 1 thiuk net.
To such a persen, it appes&rs te me, that the maxim, volenti non
fit injuria, applies."

Inl the cam of Ycwnm-ieh v. Fraice, 19 Q.B.D. 675, the Divii-
lonal Court on appeal held that they had nao right from the mere


