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order should be made, except the other creditors, whose divide
would be lesselled if the plaintiff established his eaim.

1It was contended, however, by counsel for the -assignee:
that the order should not be made until a prima facie case'
made out, which he argued has not been done; (2) that the pb
tiff's daim sounded in damages, and was not provable as agaw
the assignee; and (3) that no0 sufficient excuse for failure to arj
before the expiration of the 30 days had been shewn.

The learned .Judge was unable to, agree that the order shc
be wîthheld on any of these grounds. The claimant, swore t
lie had a meritoriaus dlaim against the debt or for -a large s-
arising, ont'of various transactions. There was no reason
suspect, mucli less to assume, that the dlaim was fictitionu
unfounded. Part of the dlaim miglit sound in1 damages, anc
sudh miglit not be provable, but the Court which trîed the aci
would determine that. It was true that the claimant has
shewn that lie could not have applied for this order bef ore
30 days expired, but it must be remember ed that lie had au ac'
pendixig against the debtors, and in1 that action lie had some gro
for thinkiug that the assignee miglit be added as a party defend
He served lis notice of motion te add the assignee iii that ac
before the 30 days expired, but the motion was not heard u
after, wlien it was dismissed wvithout prejudice to the prei
application being made: sec Jarvis v. O'Hara (1919), ante 72.

ln ail the circumnstances, the order asked for should be mv
The action against thc assignes miglit be begun at any time wii
10 days from thîs date.


