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and who had, as he thought, a chance to make money ini a miningseheme. The uncle and nephew went inta a speculation together,the uncle putting up the money, the nephew the experience andskill-but there was no thought of the nephew becoming per-sonally hable to the uncle for any part of the uncle's disburse-.
mente. J

A joint stock company was formed, and each of the originaladventurers received some stock. On the 26th June, 1911, theuncle and nephew made an agreement: "Referring ta dlaim byJ. 0. Konkie "-the ptaintiff-"against J. W. Konkie junior forxnoneys advanced for prospecting and payment for Eldoradoproperties, it is hereby agreed between us that A. J. Barr & Co.
tIl be ll 100,000 shares to net us 8 cents per share; the proceedst edivided pro rata, less the sum of $3,385 to be paid to thesaid J. O. Konkie."

J. W. Konide died in April, 1916, and letters of administrationwere taken out by the defendant. The plaintiff clairned $1,500against the estate, and judgment was given for $760 and costs,from which the defendant appealed.
The riglits of the parties depended upon the agreementquoted. It had been taken for granted that the nephew andunele were ecd ta contribute 50,000 shares ta the 100,000 ta besold by BarÉ; and that, after the payment of $3,385 ta the unele,the remainder would be equally divide 'd. It was not so stipulated,but it 'was flot unfair or unreasonabie so ta interpret it.
The riglit of action of the plaintiff at the best was for damagesfor non-performance of the contract by J. W. Konkie; and itmust be provedthat thc contract was broken. There was noevidence ta shew that J. W. KonkIe did not carry out Ms coutract-not one word ta shew that Barr did not seil 100,000 shares onlthis account. -Literally, thc only evidence which was offered tashew breacli of contract was the fact that the administratri,,the defendant, could find only 40,500 share-certificates. For althat appeared, the nephew might have had far more at thc timeof lus death-the plaintiff did nlot take the pains ta find out fromithc transfer company how the stock stood; and, even if thenephew had, at the timne of Ns death, only 40,500 shares, sufficientmight have been placcd in Barr's hands ta answer the contract.

The plaintiff never called upon his nephew to place the shares,in Barr's, halids-and thc plaintiff himnself had neyer done s0 norexpressed his willinguess ta do 80.
Even supposing thc contract brôken,' what wcrc the damuages?There was not a Word of evidence ta shew or ta suggest that,


