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Place of the accident was not within the limits of the lands mentioned in sec.
3;8?:t Upon lands which became vested in the defendants by force of the pro-
hag gs of sec. 4, and upon a public way reserveq thereout by s-s. 5. The.{ence
defe €0 built before, and was existing at the time the park was ves.tefl in the
the Mdants. The plaintiff was in the park either under sec. 10, providing that
pr 8rounds shall be open to the public, or in the enjoyment of the public way
Ovided by sec. 4.
pliedfleld’ tl?at, in the absence of any statutory provis.ion exPressly or itT.l-
repairy casting upon the defendants the duty of.lfeepmg the public way in
clify Or the obligation to maintain a fence or rallmg'upon the edge of the
’ 20 such duty or obligation towards the plaintiff existed.
ng het}}el‘ the defendants were to be regarded as servants of.the Cr‘own or
vie"vso action lay against them for not keeping the fence in repair. If '1t were
the ap, as a protection for the travelling public in the use of the pl{b.llc way,
Porag; Sence or insufficiency of which might, in the case of a municipal cor-
eep i(:n’ render it liable as fora default in dischargl.ng its statutory dqu' to
of the : hlgh‘"’ays in repair, the defendants were not liable ; for the condl'txon
actof t;nce.was not due to misfeasance, but to nonfeasance, the unauthorized
Misfe € railway company not being chargeable to the defendants as an act of
as.iance on their part.

of bson v, Mayor of Preston, L. R. 5 Q.B. 218 ; Sanitary Commissioners

xggcgbraltar v. Orfila, 15 App. Cas. 400 ; Cowley v. Newmarket Local Board,
. Boz, AC. 345 Municipality of Pictou v. Gildert, (1893) A. C. 524 ; Sydney
rke, (1895) A.C. 433, followed.

tiog 101 the other hand, the defendants’ liability was based upon the a}llega-
he pa 2 duty to maintain the fence for the protection of those resorting to
vk, the plaintiff’s case also failed ; for no charge was made for the pri-
lice :ewhich she enjoyed, and she occupied at most the position of a bare
str“Ct'o;l s to whom there would be no duty in respect of a bare defect of con-
T antig; OF repair which the defendants were only negligent in not finding out
Sou};latmg the consequences of. D 5o
Se. iy cote v, Stanley, 1 H. & N. 247; lvay v. Hedngs, 9 Q.B.D. % ;
9n, f()“:;'WT‘;w” of Berlin, 26 O. R. 54 ; and Moore v. City of Toronto, ib.
ed,
the del;eld, also, having regard to the various provisions of the Ac.t of 1887, that
“as g dants were intended to act in the discharge of their duties thereunder
8oy rnmemanatiOH from the Crown,” or that it was intended to make Fhl(:
s g mi;:m thF principal and the commissioners merely a body through 'Wth
On ¢ e 'Stration might be conveniently carried on. .There was no neghgen}::e
Subo, i Part of the commissioners, but the negligence was that of the
Nate officers, who had been appointed under the provisions of the Act,
Veste ?e ect of a recovery would be to charge the property of tl‘ze Crown
n 1 the defendants with damages and costs for a wrong comrfmted l.)y a
]Ia‘ble. o the Crown, for which the Crown was not by the law of this Province

A"P%:rse" Docks Co. v, Gisbs, L.R. 1 H. L. 93; The Queen v. Williams, 9
distihgui‘h“?; and Gilbert v. Corporation of Trinily House, 17 Q.B.D. 795,
e .



