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Place Of the accident was flot within the limits of the lands mentioned in sec.
3, but Upon lands which became vested in the defendants by force of the pro-

Vision beef sec. 4, and upon a public way reserved thereout by s-s. 5. The fence
fl be built before, and was existing at the time the pari( was vested in the

d'fendants. The plaintiff was in th park either under sec. io, providing that
thegrondsshahl be open to the public, or n teenjoyment ofthe public wvay

Provided by sec. 4.
1Ieled, that, in the absence of any statutory provision expressly or im-

Pliedîy casting upon the defendants the duty of keeping the public way in

repir r h obligation to maintain a fence or railing upon the edg'e of the
ci no sud, duty or obligation towards the plaintiff existed.
10)Wh ether the defendants were to be regarded as servants of the Crown or

no0 action lay against them for flot keeping the fence in repair. If it were

thewe abs a protection for the travelling public in the use of the public way,
absrnce or insufficiency of which might, in the case of a municipal cor-

PoaiOirender it hiable as for a default in discharging its statutory duty to
of1 thighways in repair, the defendants were not hiable ; for the condition

f erie Was flot due to rnisfeasance, but to nonfeasance, the unauthorized
act Of teraiîway company flot being chargeable to the defendants as an act of
rniSfeasanc on their part.

0f v.n Myor of Preston, L. R. 5 Q. B. 218 ; Sani/ary Conmissioners

(' 892) bA rV. Or>?Za, 15 App. Cas. 4o0; Cowley v. Newmarke/ Local Board,

*?orke 34É un~atity of Pic/ou v. Gilderi, (1893) A. C. 524 ; Sydney

1onthe other hand, the defendants' liability was based upon the allega-tior, ofa-
th e dur"t y to maintain the fen ce for the protection of those resorting to

virlte Plaintimps case also failed ; for no charge was made for the pri-
ilegsee Whch she enjoyed, and she occupied at înost the position of a bare

stuetS , as to whorn there would be no duty in respect of a bare defect of con-
orar 'On or repair which the defendants were only negligent in not flnding out

aniclPating the consequences of.

s S0 4 týc/ v. S/anley, i H. & N. 247 ; Ivay v. Hedges, 9 Q. B.D. 8o;

59 »z*d V f -o wn of Berti, 26 0. R. 54 ; and Mkoore v. Ci/y of Toron/o, ib.
S 1niled 

.
the defe SO, having regard to the various provisions of the Act of 1887, that
cas a. e ants were intended to act in the discharge of their duties thereunder

90 rna nation from the Crown," or that it was intended to mnake the
Its Id . el' the Principal and the commissioners merely a body through which

011 th, istrati<>n Might be conveniently carried on. There mas no negligence
subri Part Of the commissioners, but the negligence was that of the
allN th te Officers, Who had been appointed under the provisions of the Act,
,Vtst,,e eftect of a recovery would be to charge the property of the Crown
seýrVant'l the defendants with damages and costs for a wrong cornmitted by a
hapble. Of the Crown, for which the Crown was not by the law of this Province

Dock Ga. o. v. Gibbs-, L.R. i H. L. 93 ; The Queen v. Williails, 9
4 and Gil/ber/ v. Corporation of Trini/y House, 17 Q.B.D. 795,


