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UPPER CANADA HEP ORTSa

CONIMON PLEAS.

(Reported by S. J. VÂ!<KOUOHINET. Esq., M.A., Barrister-ai-
Law, Reporter la the <.burt.)

BucIIÂNAN ET AL. v. FRANK.

S7iere-/'buo'dage.
Hekd, that under Cnn. Stata., U. CJ. eh. 22, sec. 271, a sheriff

is not eutitled te poundfge unless be acttsally levies the
mney due under the wrlt Iu hie bauds; notwithstandiug
that ln confusence , f the pressure exerts.d by seizure of
bis property the defeudant bas paid or otberwise settled

[C. P., II.'T.,_28 Vie.]

T. Fergu.ion ohtained a rule nisi on bebaif of
the sheriff of 'Middlesex calling ou the plaintiff
to shew cause why the order made by the Chief

j Justice of this court on the 7th of Febril&ry of
j the present year, wbereby it was ordered that

tbe said sheriff should be disallowed aIl pouud-
age claimed hy bimi for proceeding on the writ of
fierifacias in this cause, sbould not be rescinded,
on the ground that the sberiff ia by law entitled,
under the circurustances, te the said pouindage,
tr to som~e part tbereof, and to tax the Sanie
againet the plaintiff, and on grouuds disclosed in
affidavits sud pispers filed.

The affilavits referred tg shewed, tbat the
sheriff receivel an execution against the defend-
ant's goods to levy for delit, interest snd costs,
$3,465 60; that tse sheriff seized of the defend-
ant' s goods sufficieut to satisfy the amount of the
execution ; that after such seizure. sud without

aysale by the sheriff, and without any meuey
baing been paid to the sberiff by the defendaut,

or made by the sheriff, the plaintiffà aud defeud-
ant arrsnged the dlaim betweeu themselves ; that
tise sheriff was requested to render a bill of bis
fees, which hie did, usaking tbe total $103 64, of
wbich the poundage constituted $96 64 ; that
the bill was tnxed and the poundage was allowed
to the shcriff ; that the arrangement made with
tbe plaintif.s hy the defendant wasbrougbt about
by the pressure of tbe seizure which. the sheriff
had made upon the goods se taken.

Dowuey shewed cause.-This whole question
must lie determitied by the construction to lie
Placed upon the Con. Stats. U. C. ch. 22 ss. 270,
271. The following cases shew that the sheriff,
in sucli a case as this. is not by that statts en-
titled to poundage, but ouly to sucli remunera-
tien in the stead of poundage as shail le specialhy
awardeil te him:' Winters v. T/te Kingston Per-
mnanent Building Society, Chy. Chamb. Rlep. 276 ;

1 U.C. . J N.S. 107 ; Gillespie v. S/taw, 10
C. L. J. 100.

RobrtA. larisnwith bini Ferguson, sup-
Poted the rule.
The statuts should net lie se rigily conitrued

as it bas been: the sheriff should receive bis
Poundage after a levy has been made ; and, if
tlecessary, section 271 should be resd as appli-
cable ouhy te cases where there are différent
Writs of executien in the bauds of different
sherlifs, which woold lie giving effeot te the pre-
Vicus law when it is clear ne change was intended
by tbe consolidation, and would harmonize the
two sections cf the statute:

Aichin v. Wells, 5 T. R. 470; C/tapmr'n v.
BOWîô&i, 8 M. & W. 219 ; Morris et aI. v, Boulion,

2 Chamb. Rep. U. C. 60 Thtomas v. Cotton, 12;
U. C. Q B. 148; Brown v. Johnston, 5 U. C.
L. J. 17; WVallcer v. Fairfield, 8 U. C. C. P. 75 ;
Miles v. flarris, 81 L. J. C. P. 861, S. C. 12 C. B.
N. S. 550; Colla v. Coale?, Il A. &E. 826; Cor-
beit v. McKenzie, 6 U. C. Q. B. 605; Gafes v.
Crookees. 3 UT. C. R. 0. S. 286 ; Leeming v. Hager-
man, 5 U. C. R O. S. 88; Watson on Sherjiff, 2nd
ed. 110; 9 Vic. c. 56, s. 2,83, Con. Stats. U. C. c. 2.

A. WILSON, J., delivered the judgment of the
court.

As tbe sheriff is flot an officer who at tbe cern-
mon law is entitled te recover any fees as remu-
neration for bis services, bis sole claim to thern
being based on positive euactment, we raust ses
whether hie bas clearly made out bis right to the
amount bie demands, for the burden of establish-
iug them is upen hirn, before we can rescind the
present order which disallows thîs poundagre.

The whole legi@iative provision is contained in
the two sections of the C. L. P. A., ch. 22, secs.
270 and 271. Sec. 270 provides that,

"lUpon any execution against the person, lands
or goods, the sheriff rnay, in addition to the suen
recovered by tbe judgrnent, levy- tbe poundage,
fees, expenses of execution. snd intere9t upon
the amount se recovered from the time of enter-
ing the judgmet."~

Sec. 271 provides tbat,
..Lu case a part only be levied on any execu-

tion against goods aud chattels, tbe sheriff shalt
lie entitled to poundage only on the amnount s0
levied, whatever be the sum eudorsed on the
writ, and in case tlie real or personal estate of
tbe defendaut lie seized or advertised on an exe-
cutien, but flot sold by reason of satisfaction
baving been otherwise obtained, or from some
other cause, sud no money lie actually levied on
sucli executioù, the sheriff shail net receive
pounidage, but fees only for the services Rctually

rendered ; and the court out of which the writ
issued or any judge thereof in vacation may shlow
him a reasonable charge for auy serv -ice ren.Iered
in respect thereof in case no special fee be as-
signed in any table of costs."

Since the case of Alc/tit v. Wells it bas been
settled that after a levy has been made by the
sberiff lie is entitled to the poundage. although
no sale is made, and further proceeding4 are
stayed. in consequence of a compromise hetween
the parties. That decision was made upon the
29 Eliz. .c 4, wbich provides that the sberiff shall
receive bis poundage " On thé suin lie 8hall levy,
extend and deliver in execution;"7 and titis
i"tlevy," as is said by ceunsel in Ilolmes v. 'Sparces
(12 C. B.,) may be either actual or constructive;"
for the money is considered to have been levied
by "Ithe 9beriff wheu lie enters upon the posses-
sion of the goods, and by tbe compulsion of the
levy tbe defendant bas been compelled to psy
the debt:" C/tapman v. Buwlby, 8 M. & W. 249.
Until a seizure bas been made the sberiff is flot
entitled to poundage; tberefore, wben the debt
is paid to hiru without a seizure he cannot claini
poundage: in such a case there bas been no ievy
made=Gratam v. Grill. 2 M. & S. 296; Coll8
v. Coates, Il A. & E. 826, either actual or con-
structi ve.

.A seizure, hnwever, is not properly a levy: it
does flot become a levy until the goods geized-
have been turned into rnoney: Hiles v. Harrit,
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