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tween the said rond of tlic plaintiffs andi Sai railway of the de- course the declnration would ho hati ot dcirrcr ; but jvc calinot
fendants, theic wter wlîereof had always remainct ndt flowe in uild tlîat the plaintifsâ' sttOinent is o11 tic faiceocf it untrue, for
andi tlrougb saiti swnnips, witlîout ovcrflowing or injuriîig in any wo cannot tell that the road spoken of may riot bo one of thoso
way the said rond of the plaintiffs, or any part therieof, &c. Yet ronds made utîder the Joint Stock Rond Comîpany Act 16 Vie. cap.
the defendants, well knowing, &o., and contriving, &o., malicious- 190, or the previous statutes, and now owned by tlîo municipality
ly, un;awfully, neffligently andi uiîskilfully, matie and enused to of Sarnia, in wvlich caso the mnunicipntity would be*bound ta kecp
bo ma-Je certain other drains anti wnter-courses, out of andi froin it it repair; and sa thcy have sufered a specini daînage, if the
the saiil drain lying alongsitio the saiti railway as aforesaiti, andt defendants hate, by thoir misconduct in acting upon tho piwers
eut, oxtondeot, andi opened tho sane, andi stili keep the si.me open, given by their charter, neensioneti unnecessarily thîe injury coin-
through andi across the swamps anti latis ovorflowed witlî watcr plaineti of.
hast aforesaiti, and sîntit they rcnched the said drain af tho plain- Jutignent must, 1 think, ba given for tho plaintiffs, but the
tiffs, nnd jojiiet andi iîîtersecteil tic saine, anti by anti tlîrough the defendants înay nmend by p[oadiog within n fortnight on payaient
saiti drains so madie by the defendants ns lnst afaresnid, largo of costs.
quantities of ivater, which beïorc thon hînti floivet in Uhc snid Mý%CLF.AN, J.-Thc pînintiffs camplain or nn injury ta a rond, OF
drain of the defendants alongsidc tlîe saiti railway, were caused te wihichi thîcy are proprcclor3 ; tîtîd if tliey are in fnct the proprietors
rua into the saiti drain of the plnintiffs; atît aiso, andi by menus of the rund, 1'iey certaîîîly in t1icir dcclaration show n gooti cause
of the said drains of the defentints, the waters of the sniti swaînps 0f action. Vu 'cinnut asinn that tbcy arc nut pruprîctors, though
were diverteti nd carricti front, andt preventoti front runtiing nd wc arc awarc thiat themnuiipal corpurations arc nut proprieturs
flowing in their naturni courses, as thcy otberwiso woulti have of the several tonds which tbcy arc bounti ta repair andi keep in
donc, anti wero carried into tho s.il drain or water-eourse cf the order. The road statcd ini the declaratiou, for aught ira can at
plaintiffs, se that the waters in tho saiti last mentioncti drain were prceet kiiow abon~. it, înay ho a platik or niacadamnizeti rond, matie
raîsed, anti by the ineans afurc-said causoti ta overllow the saiti hy a joint stock cunipaiiy, nd biîce purclia3eti by the municipahity.
rond of the plaintiffs for a long spacc of ime, andi by renson of thc In such a case 1 incline to thînk that Chia municipnhity coulti sue
waters so brought down andi discbnrged by the biit drains cf tie for any iiijury as tho proprietors of the rond, in tlie sane manner
defendants, the saiti rond of the plaintifsi was rentiereti wet nt anti to tho saine extent as thc compaüy by which tlîo rond was
saft, and unfit for travel, anti was grcatly injureti; anti the plain- originalhy constracteti.
titfis werc compelleti tae xpenti, andi necessarily expontiet large If tho roati is in fact an ertiinary rond on the concession line
sunis of manay in repairing the said rond, anti repairing thia in- between tivo concessions, andi theo plaintiffs have no înterest in it in
juries wlîich hati been donc therete, andi in rcndering the Sait! rond any other way th.tn as reprcîcnting the township, andi excrcisýirg a
fit te bc useti anti trarelleti upon as a highiwny, as it beforc liad gencrt.l superitctndene over the public ronds, the dcfeidatt cîîn
been useti anti travelleti upon; anti alse werc compelîcti to expenti put in issue the rîght uf pruperty of the plaintifsi, anti prevelît Cheir
a largo sum of money in enlnrging Cheir said drain, in order te rccuvery. It prebeut 1 think tlic d.claration discluses a gooti cause
carry off the wnter se disehargeti upen their saiti rond by tie salai of actioni, anti tlîat thec plaintiffs arc entitîcti tu judgient.
drains of the defendants ns afaresaiti, anti in arder ta preserve Chie BURNS, J., liaviog heen absent turing tîto argument, gave ne
saiti rond front being injuroti hy thie saiti water se discliargeti, and uti*et
ta provent the sait water from, ceming anti continuing upon the jtgoit uimn o litf ndnurr
saiti rend. u.netfrpanifon mre.

Thc defentiants demurreti, assigning for causes of deinurrer:
1. Tînat the plaintiffs show no special injury ta Chemîcîlves, apart STANDLET &-il Tiic MIUNICîîALITY OF VnSRA~ ANI) SUNIOALE.

from tlîo injury ta the public in general. t 5,lîoDa--fnl1 quash.
2 Tint the cause of action stateti is the subject of an indiet- 1 Upon an application te quaoh a by Lvr estaiinz a road, whec two Sc.îrs hal

ment only, anti net of an action ef damages. brui aiitwed tu elab-4i. and moaey had berri ±xpondrd ilmier <t, thre objectiuns
Cannor, Q. C., fer the ticîntrrer, citeti Streetsville Plank Rend not being clearly cstabiiohrd, the court reft,iosC te intire.

Co. v. Ilamilton and Tarante R. W. Ca., 13 U. C. R. 6<10. jQu&e, -, to il., linw-nf th., murt lui q1i for objections not appendesg on thre

Roaî>say, C. J.-I donotfinti any sucb provision in our statutes D'.4arcýV Bculton abtaineti a rate on the municipality of Vespra
respectiag concession lines or other public allawanccs for ronde in anti Sunnidale, ta show cause why thteir by-law No. 87 should nlot
townships, as is centaineti in the 3tatoto 13 & 14 Vie. cap. 15, ho qîsashiet. Firstly, because, the sai-i by-law being passeti for the
respcting public roatis wîthin citics anti incerperateti tewns. that establishmîent of a rond in the townuship of Sunnidale, no notice was
is, vcsting the roatis in tIe municipal ity, anti making it Chocir dut>' given af tic intention ta pass it, bypasting up notices Ca tînt effeet,
ta keep tiesa in repair, and prevîding a remoti> for tie negleet of as tIse statute requires; secondly, becauso tie rond passes Cirough
Chat duty. thc orobard anti bar-yard of the applicant, which is centrnry ta

The onl>' abjection Cakeon te the declaration b>' Cie defendants is, law.
thiat tie injur>' coniphaineti of is ef such a nature Chat tho only The by-law was passeti en the 26th ef July, 1856, andi it laid ont
remedy i3 by indictmnent for nuisance, for that thc plaintifs3 show tic rond establisheti by it, by> courses and distances, tefinitely and
ne special damago accruing ta thin ia a particular mauner, which precisely.
sheulti give tient a grenter right ta sue in a civil action, than ail Read sboweti cause, and cited Loefferiy and Thte Municipal Coun-
persans having occasion ta use the rond wouhd have. I tiik thnt cil of WVentwertlt and Ilal.on, 8 U. C R. 232.
abjection te the declaratien tioes tint lie, for tînt Cie plaintiffs do Boulto,î, centra, cited .Dennis v. hughes et al, 8 1U. C. R. 444;
show a peculiar damage te theun fram tic injur>' complinitof Hodgton and Thte Muenicipal Counicil of York, 4-c., 13 U. C. R. 26j8.
for they allege Cie rend ta ho their own, anti that Cie>' were camn- RoBsssot, C. J., delivereti tic jutigient of tihe court.

pelleti te expenti large etnts of mono>' in order te repair the rond IVe have rea the affidlavits fileti on bath sities. Thiere is naubing
anti accore it against fartdier iojury front tie water, whici Che>' wrong ont the face af the by.law. Looking at it, therefore, witi-
say Che defentiants brougit upea their rond tram the wrongfcl, out the aid of any extrinsie information, Weè eanot Say Chat it is
negligent, and unskilfui manner in which tse defentiants con- cithtor wholly or in part illegal, and thereore subject ta be quasheti
structeti their rail ay. b>' <bis court untier nny peweroxpressly givea ta us b>' the municipal

Tint certainly is a damage suscaineti by the plaintiffs in parti- acts. But the applicant complains tint it is nevertheless illegal,
cular, anai not itn cemmun with all tic otier inhabitants of Che by reason of soething extrim.3ic andi net nppcaring on the face af
couflt>. tIe by-law.

The plaintiffs avor the rondi te ho Checirs, anti thnt Cie>' wore It was passeti, be alleges, without Cia requisite notice being
abligeti tu make tlic repairs spoken of. Ail this Cie' protuld hava givenl of the intention te pn9s it, anti nireover it runs Cirougi bis
Ce provre Open the trial; Chat is, if Chic defendants chose ta traverse orcliard anti barn-yard. fie must bave known bath Ciaseoabjec.
thoir statements. tiens at tie Cime, yet ho bas alloweti twa ycars Ca pa"s witbout

If we coulti say Chat Cie averunents coulti net ho trac, thon of complaining, anti in tIe ment ime oxpense has been incurreti b>'


