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and mode of culling and packing, or the time for. payment. The plaintiff
picked the apples and placed them in piles, and told the de.endant that

they were ready for packing. The defendant was nlot at the time able to
o'otain barrels. About three weeks later, bowever, hie took delivery of

twelve barrels of apples. Two weeks after this a severe fiast occurred,

and the rest of the apples were destroyed, neither the plaintiff nor the

defendafit baving taken any steps te protect them:
HeJd, that the inferencf: from the circumstances was that the cullhng

was te be done by the deftnda-it, with the plaintiff's concurrence ; that

until the culling took place there could be nie ascertairiment of the apples
intended to be sold ; that the preperty had, therefore, nlot passed ; anad

and that the loss muat fali on the plaintiff. judgment of the County Court
of Lincoln, reversed.

Midd/eton, for appellant. Collier, K.C., for respondent.

Divisional Court.] SMITH Z'. CLARKSON. [July g.
Siaving proceedings- Vexatious action-Securily for cosis.

An appeal by the plaintiff fiom the judgment of ANGLIN, J., reported

ante p. 394, was argued before a Divisional Court (MEREDITH, C.J.,

MACMIANON, and TEETZEL, Jj.,) on the i3th of June, 1904.
The . ppeal was dismissed with costs, the Court being of opinion that

under the circumstanccs set out in the judgment beiow, the terni of giving
si-curity was rightly imposed.

F. E. Hodgins, K.C., for plaintiff. Mitdleton, for defendant.

Meredith, J.] [July 12.

BELL TELEPHONE CO. v. To«w< 0F OWIaN SOUND.

Municipal corporations- High ways- Bell Telephane Comnpany.

The plaintiffs, whose system of commua.ication had been in ope7'atiOn
in the town of Owen Sound for some years, changed their office, and, in
connection with the change, wished te carry their wires ta that office across
the sxreet ira which it was situated underground in a conduit, instead of
overhead by poles, and the defendants refused ta consent :-

11eit, on the evidence, that no danger of injury te the street or incon-
venience te the public having been shewn, the defendants were net justifled
n fact in refusing their conisent.

JJeld, aiso, that there Nras ne justification in law for the refusaI, since

&. 3 of the plaintiffs' Act of incorporation, 43 Vict. c. 67 (D.), dees flot as was
contended by the defendants, enipower municipal ceuncils te determine,
as they miay sce fit, wherc and laow the plaintifis shail construct their lines.

Lynch-Siaunten, K.C., for p'.aintiffs. .4-eswort/,-K.C., for defendants.


