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be iniquitous to place it in the power of a
wrongdoer to leave his victim without legal
redress by the simple expedient of compieting
bis ruin. This would be a violation of the
fundamental principle of Magna Charta,
"NXulli negabimu.8 ju8titiam aut rectum."
Nay, it would deny justice precisely where it
is most needed; for a debt or injury of which
the rich man thinks littie, may be a matter of
lufe and death to the poor. To enact that in
no case should a pauper plaintiff be permitted
to proceed with an action at law or suit in
cquiîy, without giving sccurity for costs, wouid
tiierefore offend against a fundamental princi-
pie of natural justice far more sacred and in-
violable than that upon which legislation bas
acted in affording to defendants their existillg
protection.

The practical question is, how these princi-
pies may best be reconciled: the poor mari
enabled to enforce bis just rights, and the pub.
lic protected against groundless litigation, Un-
dertaken by those to whom their liability to
costs, if unsuccessful, bas no terrors. £'anta-
bit vacuus-as well before the sheriffs officer
as before the robber. There is a class of
actions known as speculative which are by no
means identical with those in ivhich the plain-.
tiff is a pauper. An action, for exampie, by a
pauper on the foot of a bill of exchange, or a
.suit in equity by a pauper for the construction
,of a will or deed under which he dlaims, could
scarcely be called Ilspeculative," unless by a
very wide extension of the terni. Can no

;means be devised of distinguishing between
the two classes of cases in which the plaintiff
is n5fot a mark for costs, allowing him, to, pro-

,Soed in any proceeding which is legitimateiy
instituted to enforce a fair dlaim, or to obtair'
redress for a substantial injury, but requirlflg
sufficient security where the action really be-
longs to the class known as Ilspeculatire ?'
It is perfectly impossible to notice this dis.
tinction by any hard and fast line, drawnl by
the Legislature. If it is to be made at aIl, it
mnust be by virtue of a discretion vested i
some tribunal. We are strongly in favor 0f

the creation somewhere of a discretionarY
power to' require security for costs from liti-
gan ts-plaintiffs or defendants-in an>" pro-
ceeding where it is shown, first, that in the
absence of such security, the opposite pafty,
if successful would lose his cos; and secondly,
that having regard to, the nature of the action,
tfie relation of the parties, and the circumstan-
ces of the case, it would be productive of biLrd-
ship or injustice that proceedings should be
carried on without such security. Probably
this power might best be conferred upon the
master of the court; but these and other ques-
tions of detail must be considered at a future
time. We desire at present to cali attention
to what we cansot but consider a serious blot
in ourjudicial system.-Iri#hi Law, Tlimei.
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Certiftcate for feul costs-Overfting land- ls. Dama ges.

Under the Statute of Ontario, 31 Vie. ch. 24, sec. 1, a judgO
should certify for costs where he would have doue 8O
under the, repealed section of the C. L. P. Aût.

In an action for overflowiug plaixitifi 's land, the defenda»,e
pleaded not guilty, and the jury found for plaintiff 0
19. danmages.

Held, that under the circumstances of the case(there beiflS
important rîghts at stake, and it being sucix a case 0
would properly be removable from an inferior Court bl
certioreri), the plaintiff was entitled to s certilicate faf
full costs under 31 Via, ch. 24, sec. 1 (Ont).

[Chambers, Deceinher. 1869.1

This was an action for overflowing plaintif ' I
land by a dam maintained by defendant. Th
plea was not guilty. The jury found for piainti«
and one shilling damages. The plaintiff's counse'
moyed for the necessary certificates to entitie hi0f
to full coste, and to deprive defendant fromn sot'
ting off coats.

Mc Carthy, for plaintiffs, snbsequently, on D
tice to the other aide, renewed his applicati0o
before the Chief Justice who tried the csO,
He contended that the action was really brou jlIt

to try a riglit besides the right to recover dan"
ages, and that it Was not a case of the ki0d
proper to be tried in the County or DivisiOO
Courts: that the act of defendant was isuch 00
might, if permitted, ripen into a right; $11 i
plaintiff was bound to bring an action to pfr
vent this, and his action could only proper]y b
brought ina proper court of record,' so that,
the event of it being necesbary to shew fi
oovery by the plaintiff in answer to a6 plea of eP'
joyment as of right for twenty years or more,
couid prove the recovery by record made up w&
pleadings, postea, judgment, &o. If it were0

case that was completely within the jurisdicti0o
of the County Court, and the plaintiff couldli
known that at the outeet, yet as the decisiOli
the question raised in it miglit deprive the ow"
of the miii oecupied by the defendant of a vli
able right-viz., to raise the water to workt
inill-plaintliff might well think that if heo~
brought the action in the County Court, the
fendant would have applied to remove ht by
tiorari. Independently of this the law o
subject of riparian rights bas recently enifl
discuused in England, and a question of g9W
difficulty might arise in a suit of this kind.

Boy., for the defendant, contended that :là tbr
action it was simply decided that defendail t ot
by hie act injured the plaintiff to the el do ,
one shilling. The pleadings raised no queS>< -

of right, and there wau no more necessitïo
bringing this action in the superior cour~t
there wonld have been if defendant had 0, W.
tree on the plaintiff's land, and the lattef j>.
brought an action to recover damages ff~
mtetresp as, budat erelyg dnyigtO 0
ratetrespas, utndant setting pfOrgth to
Emerij v. Iredale, 7 U1. C. L. J. 181 ;__l,
v. Cratrford, 91U. C. L. J. 262; lMtchell y. -8X
26 U1. C. Q. B. 416; Marriott Y. ,Stanley, 9 P,
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