
McNBIL v. 8TE WART.

iii dift1i(-ity holdiave uirisen. N cither w iuild ummy ha\,earst if
it provisýo Ilîad p)roceuded wiî bout the words a1bove set forth. E1iinmî-

nating limn thep reit aiiiîng m-ords pr0o îded cieariy ami appropriately
for the po 1,1É, c ase of a lapse 1) ' reuson of the demt of .Janet G~ibsun
tri the Ilfetilm, of 1ime lesýt;trix, and curried the benefit of thme dev ise

t<>euirn if'ýj vn simouitid iw left andli siotild survive to fudi li thie
cýonditio)ns set fo.T1itis was of course a very proper provision lu
maiike. Withouti ii Ilimre uid bive been ant inlestau v ini the ex ent

,of TJaiet Gibsons'> death be(fure time testutrix, even tbougi t lcre wr
,c1iidreni i n tr Sect ion 36 of lime Wiiis Act, R1. S. 0, f-it.

128, woui not apply, Janet (ribsoii Bot being a ebil or issue
,of tcesar. Sec ulso llargruft v. Kýeegan, 10 0. R. 272 Thme
ins:ertion n litle prox izo of the words aimoxe ad trldl does nul in
art% wisedepeit ils effeeýt in the event of deatt lbefure te te ta-
trix. but their Porellut seeus to stirggest t he presencu il) the lesta-
trix*ý inmd (of omelrie damtpretvoniedorut all events

imlper-feetiv %- rssd 1)euth1 Nvitlitu eiildruin after I ite death of
thetstti billeur deatm (f her, iflIsbandf wid. in ilseif, work

zuig)s o limes4 devse 11w1Th wurds îvert' proimahiv used with soi-e
othe(r iintent. bu t (J Ili *emcie y m fmiled to express il, and timere
was lnothling il) ULt other mvord-, of te xvii frumît wltie it înight ho

giathe1ý.rod. Titere was noitiiug lu controi lime eiemmr etrect of thbe
e.ar1ier prî sonI wiie tImle estale in remaimdem xvas vestedl in

Jane Gisun po]imer attlainimmg Ilbu age of 21 \-cars. Thme resuit is
th)ai ii thev ett icih mapj)enie thme eariier provision îvas left lu its
operationi amii the plaintiffs have timerefure no estule or Projerty îii
tlle biands ini question. Asblie alieged appointnment in fax'uur of
the pLaintifr James-ý Ilbrsm i it il"'s virtualliic ueded limat,
t1jere was nioit a îaid excueution <m limeh p>ît'er, and thiat appears t,> bc
the correct ieeven if il bu assured that it wus ever delivurud sub
a! to beîe)ertitve us ui) executed ilistruntient..

The1 appeal s1hould bc dismtissed.

The otimer imnenbers of lime Couart ugreed; OSLER mnd mIDT,
JJAgivinig reasons in writing.


