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Full Co irt.] FILLIS V'. CONROD. LJan. i r.

Couimty Cour-Ex pare judgmnent set arid.- Coits.
S. 26, c. 9, Acts of 1889, enacts that "the pleadings, practice, proceis,

forrns and procedure oîi the Supremne Court for the time being, as embodied in
the judicature Act and amendinents thereof, and ti .rders and rules therein
now in force . . . shall apply ta and extend to the County r'ourt...
except as the sane may be modifled and litnited by this Act," b. 54 provides
that I . . if any cause when called is flot tried, either party shall be at
liberty ta move the Court on the lait day of said .erm .. . that the judg-
ment below be affirr.ed or reversed as the case may be, with costs . . .1
On appeal from tht decision of the Stipendiary Magistrate in favor of defen-
dant, defendant was flot present when the case was called for trial in the
Count>' Court, and plaintiff catiLd witnesses and took judgment ex parte.

/fdld, that the practice of the Supreme Court, which otherwise would have
been applicable was modified in this case by the provision contained in s. 54,
and that under that section it was the duty of plaintiff ta have moved on the
last day of terni.

Trhe County Court Judge having refused to set amide the judgment for
plaintiff,

Xeld, that he was wrong in doing so, and that the judgmient must be set
,.side, but, as plaintiff undertook to try the cause on :nàe merits, that ne costs
of the appeal should 6e allowed except the cost of printing , defendant's costs
on the summons to be costs in the cause.

A. R. Roitlings, for appellant. E. D. King, Q.C,, for respondent.

Full Court.] WVRIGHT v. POLSON. [Jan. iri.

Ce/~d ift ai i>u~nde ;ît noonss-vr.efome> de/ene-
A'ei« in damages.
Plaintiff and defendant entered into a contract in wvriting, under whicli

plaintiff undertook to excavate a cellar on land owned by defendant, and ta do
certain other work in connection therewith at prices narned in the contract,
and defendant, on his part, undertook ta pay plaintiff for the work by crediting
a sinall stirn of money due hiim b>' plaintif, by delivering ta plaintiff two %vag
gon%, subject t -certain alterations to be made in themn, by doing thre wood
work of a light t -uck waggon for plaintift, anmounting in aIl ta $188-75, and
b>' payîng tire balance, if an>', in cash. It was stipulated tirat the work ta ire
dune b>' plaintif %vas ta be finished by Novemiber ist, 1896. Plaintiff brought
.Ëu action for the imount <lue hini according ta the prices fixed, Fklleging that
defendant refused ru deliver tire waggons, or te do the work on his part agreed
ta be doue. The defence was that plaintiff had neglected to complets tire
work referred ta in tire contract, and on his part agreed to be done. The evi-
denve showed that tire sum of $ 15 would remove the defects complained of b>'
defendant, and that in other respects plaintiff had substantially fulfilled his
contract.

Hddi, that thre promises made by the parties ta thre contract were mutual
and indepiendent, that it was no defence for defendant ta set up non-performiance
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