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The Jury gave a verdict for the plaintif for £250. |

Beard obtmned a rule nesi for o new tinl—1. On the law and,
evidence. 2. For misdirection, in ruling that there was any evi- |
dence to go to the jury, and that the dufendants, wete buund ns
councillors to have produced before the commissioners the buoks
of the township, the same not having heen proved to have been in ;
in thei pussession. 3. For the improper rejection of the evidence !
of Julms. 4. For excesvive damages.—Ile cited Ansten v, Wal-
wird, Cro. Eliz. 860 ; Thorpe . Lurber, 8 C. B, 0id ;5 Haddrick
v, Heslop, 12Q B, 2845 Amey v. Lwny, 9 East 476,

D. G. Mdier and Anderson shewed cause

McLuay, J.—On examination of all the evidence, T canuot say
that the first objection is well founded. I do not think the verdict
contrary to luw, for the law will undoubtedly warrant such a ver-
dict on sufficient evidence; and as to the evidence, I must say 1
think it very strong against the defendants, and shows that they
were endeavouring to escape from nn enquiry which was caleulated
to bring out aguinst them very gro~s and frandulent acts of mis-
conduct while placed in the position of councillors and guardians
of the interests ot their township. It is not perhaps surprising
that they should try to avoid such an expocure as touk place before
the commissioners, Fatif in their efforts to prevent their misconduct
from bheing kuowr they caused to the township, which it was their
duty to protect, a loss and expenditure of maney to & large amount,
they ought not to complain if they are held responsible for the con-
sequences of their acts.  1lad they heen conscious that their con-
duct as members of the municipal couneil was upright and honest,
a sense of justice to themsclves <hould have induced them to court |
and encomrage enquiry ; but the reverse, as apoears by the evi-
dence, appears tv have been the case.  The books and papers of
the corporation, which were necessary to the proper investigntion ,
of th2 financial affairs of the tewn<lip, were not produced, on the |
pretence that they were in the possession of a cletk who was con- |
veniently absent at the time, but feom the evidence there is every
reason to believe that they were within the reach and control of |
the defendants.  The clerk of the council, in whese possession the
documents were said to be, was also a clerk of Johns one of the !
defendunts, and after his alleged departure, and while another
person was acting as clerk, a «um of upwards of £10 was granted
to himn by the defendants for alleged services in 1854, the defen-
dant llorseman first signing the order on the treasurer in his char-
n::tclr as reeve, and then endorsing it as agent for Nealon, the
clevk.

The jury. after hearing all the evidence, were satisfied that if |
there were documents or books in the hands of Nealon they were
there by the consent and de~ire of the d»fendants, and could he !
produced by them at any time, if they desired to do go, and I
certainly think the cvidence leads strongly to that conclusion. If'
the charge to the jury on that point had been even stronger than
it appears to have been, 1t would still not be subject to be regar-
ded as misdirection.

A3 to the rejection of one of the defendants, Johus, as a witness |
for liis co-defendunts, it appears to me to have ueen strictly cor- |
rect.  He would have been a competent witness for the plaintiff, '
and 50 would ¢ither of the defendants; but he could not be called
for the defendants while hie as well as they were interested in re- '
ducing the amonnt of damage< or preventing any from being, re-
covered.  In giviug evidence for the others he would, in fact, be '
giving cvidence for himself. I think, therefore, he was not a com- .
petent witness for them, his name as a party being stilt on the ve-,
cord and he being equally interested in the result with the other |
deferdents, so far as the damages were conceraed .

Tire damages nre certainly large, Mut then it appenrs that had,
it not been for the ohutructions and delays caused by the defen-

" tion.

jexcessive.  They were at liberty to allow what would replace the

money expended i consequence of the defendants’ misconduct,
and it envnut, 1 think, be tmrly alleged that they have done more.

On all the groumds urged tor a new trnal 1 think tho detendants
wwst fd, amd that thew rule murt be discharged.

Brass, J,—"This cave has already been before the court upon
demurrer, and the declaration is fully set out in 16 U C. Q.B. 8356.

1. \s to the rejection of the defendant Jolms, against whom
there was a judgment by detault. The veuue in this case isin the
usunl form zfter a judgment by default and judgment for planadt
ou demurrer—namely, that it s convenient and uecessury that
there Le but one taxation of damages m this suit, therefore let the
giving of judgment against the detendants Horseman and Carr be
Le suspended until the tiial of the i=sues they have put upon the
1ecord 5 and as well to try those dzsues as 1o assess the damages
on occasion whereof Horseman aud Care had put themselves upon
the judgment of the court, as to enyuite against Johns what damages
the plaintifls have sustained, let the jary come, &e¢. Webad n
simi‘iar question to this o few terms ago in an action of assumpsit,
in which it was held that one defendant who had suffered judgment
by default could nut be examined as a witness on behalt of a co-
defendant on issues raised by hiwsell.  This case is an action
of tort, aml the ease of Lhorpe v, Barber, (5 C. B, 675) shews that
in such cases the defendant, still being a party to the record, and
interested in the question of damages, is not 2 competent wituness
for his co-defendant upon the trial of issues raised aguinst hamu,

" Great pains were taken in that case to resiew and cousider the

contlicting decisions which had previously prevailed upon the ques-
In the same year the question was broaght before the
Queen's Bench, but there it was whether in 8 smuliar case the
plaintiff could call as a witness for him in suck an action a defen-

. dant who hail suffered judgment by default, and after reviewing

the authorities it it was hekd the plaintiff might do so.  The court
uphcld the doctrine laid down in Thorpe v. Barber (Hladdricl:
v. Heslap, 12.Q. B. 267). The two cases, therctore, establish the
minciple, and the destinetion between the plaintft and the defen-
dant calling such a witness,

The defendants counsel eadeavoured to draw a distinction in the
present case, that the damages might and ought to Le assessed
against the defendant Johns separately from the others, aund that
would have the effect of rendering him a competent witness for the
others, and he relicd upon some old cases on the subject of sever-
ing the damages to  establish this proposition. The argumnent
scems specious, but when examised will not bear the Light.  The
dectaration charges these defemliuts with conspiring, combining,
confederating, and agreeing tugether to obstrues, hinder, aud delay
the commissioners in the discharge of their duties w making the
cnquiry, and to causc great expense and Jamage to the pluntiffs
by increasing thie costs and espenses of the commission, and to
preveut the commissiouers from obtaining the evidence. The de-
fendant who has suffered judgment by default has thus admitted
all that is cbarged, and adwits hiz complicity with the others. The
point was much discussed in JAdl and another v. Govdchild (5
Burr. 27903, and the doctrine iaid down by Lord Mansfield in give
ing the judgment of the conrt ix, that where n joint trespas is sta-
ted, and the jury find two or more defendants of that juint trespass,
they caunot sever the damages against cach.  In Solin v, Lonyg
{1 Wils. 30), where one of two defendants allowed judgment by
default, it was held the jury must assess the same unount of dam-
ages against him that they gave against the other.

There was, in my opinion, ne misdirection to the jury inrecpect
ot the evidence. It was proved sufficiently clear. beyond ail doubt
that if the defendants had promptly afforded the comnussioners
the infermation required, they would have been enpabled to have

dants, the costs of the commission would not have excecded £33 , completed their report in some cight or ten days, at an expense

or L1UN, but that in consequence of their conduct the expense,
actually paid amounted to £328 6e. 1d.

of same £75 or £100.  The jury werc not told that it was the duty

If the jury taok the £75  of the defendants to take the books, papers and dacnments out of

as the probable amaunt of casts, if all inforiation harl heen readily | the custody of the clerk, and produce them to the commssioners,

afforded, then their verdict of £250 wanh) searcely reimburse the !
plamtifis for the extra cocts oceasioned by the defendante, sa that !

bt were told that the defendant Tiorseman ax the head of the cor-
poration, and the other defendants ay councillors, had a right to

the verdict cannot by any means he cansidered excessive; Wt if | direct the clerk to obey in farnizking that information, and it was
L1010, the lavger ~um mentioned, were taken a< the probable cost their duty to give such directions.  There ean be 1o question bt
of the commission. and the jury taok into consideratien the interest | that such wastheir duty.  The clerk, it appears, got out of the
on the actual sum paid out, the verdict could hardly be said to be'! way, and it was a question for the jary to say whether that pro-



