
plaintil of being li tily caiisc<ucnlial nut te renîete tu enitillo ltî- ltailway. Company wîthout the anithertty of Purliament,
Iliii tu compensationa as iiàjlinoely aitlig lits landi wîiî %wnuld have cîîtitied hll to bring an action agains4t tlicin ; and

tIhe atatute. b ilgl not a niversal test, minîce the stalutes; ay nutherize
Tta the Railreaci Comipany have acted inder nuthoritv of 1u liIt %vOîuld ollîrvist bc actienible, stili il is applicable to the

provincial statutes oind a byla illîeut touchiig l)y iud ca'e before ls. Mint the Riailway Ceopany have done %vas
at ail, or causing antytîtur cîsi as bak-.îr &c- gnay hor Iegally aullioriyed by the btattuRe andi by,-Iaw%, or it wvas
Tite Enstua Ceelies Rallway Co., '2 R. %V. Cabs~ 736, (pie- ilua.If illh'gal, or as if tlîere had been ne stutute or by-law,
tiontq Lord Deîîînan's doctrine iii Regina %,. The Eastern Cotin- il WoIIld bc a public nuisance ; andi thus re,-azrtled, thie uppliean
ties Railway Co., 2 Q. il. 3417 -,Tie Caqt P'laie Malnnfact trers dekes pot make out a ense tat weîîdl enititle hua as a private
v. ?Jeredîlli, 4 T. Rl. 7W~. lie relerreud te the statute, 14 & 15 ilîdividîîal tu sustaini ait action because o! the peculiar or spe-
Vie., cap. 51, sec. 9, No. 5, sec. 12, sec. 10. litvitiîg a by- cial ineonivenience c.xperieniced by hinm by rmaison of such
law, no case for compens.ation arsu-c , sec. Il (No. 5-7) lie %c h vas only inconveniened like an), otiier perseru,
No. 19. That thîey eannot arbi'tî', 10jiJOl I"IU having Occasion tu pass tîtat wvay; or, liko ail other %%,lio had
forsueli a ae; aund tiiere is ne ri--,lit etkepscîî-liotibuues, aiîd residuci la the vicrnty of* tilt 1treet. I apprehend
y. 'l'lie LmverVeol ani Mancheuster Ri{nlway Co nv e.&b conîci net inaintain anl action by reasoîl of the incojivenîeuce

E. 60; egîa v Tht Loîdo niI Sethuptw R.W. e experiencuci cvcry lime bu(, went in or out cf bis own re
1 R. %V. Cases, 717; Q. B?. L. T., 1839--thc înunicipaiyms. But if ho could, it is said in the above case by the
authorized te act, andi must Wu lable if any ont- is. yLord Chanceller it vrould only be a multiplication of thie saine

.Macdonald, in reply-Tlîat die liailroad, Company is liable damnage, not a different dlainage; and tat ail attempt rit argu-
as~ ~ ~ ~~~' iftewrsil*r*ue(fced %%verte in he net. 'lie Cern- illgz that it %wat a damnageo the estrite %vas motro play upoa

asn ius opyi etri f th word jy urieU 'li e«)J(C wor.Is. Andi if il is a public nuisance, il follotvs that il is net

ispeas of compe-nsation whuîî the lanîd inay suffer damage, or a case for compecnsation at ail events; se te treat it would be
ntysuffer dantiage,, 9m th exercise of nny of tho powers &c. iînplied Iy adînîtting its legahaity in iîself, apart front the appli-

le referrcd te sec. 11, Nos. 7 & 19, %wbich cetitain lantgunge Thlin if anîhorizeci by law, the case abeve citeci establishes,
similar, and speak, cf injury te land taken, or dahirnu lange, 1 titik tlat tlhe %verks cernplainedl of do flot injuriously affct

&.If the land laken applies te the rond iii this case the ethe Uic appcanjt's land wîthin the rneanjinga of the statute, admit-
alternative applies te Day, %vlio is injured seriously. lie refer- lt'uî t lo riglit te compensation %vien lands are inijurienisly
rcd te 14 & 15 Vic., cap. 51, sec. 4, andi the sub.sequent net, affe'ctcd by the censtructiria ef the îailvay as distinguishcdl
anti se. 68. The East ana We.st India Docks Birmingham. front landis talien, or lands temporarily occupîed, or 0soit or
R. W. Ce. v. Gattke, 6 1. IV. cases, 37.-Thle by-la a ni aterials reinoved therefreas in the courbe of, and fur the pur-
incorporated %vith the statute, and both are te bu takien together. pose Of tie ~ok

6e/t said the Cempany are anstverablc te tlhe municipality It fehlows dea in cither peint of vicw this application cannot
if the by-law is net ceinplicd with-net te Day-Sec. 1, Nos. be grantei.Madrureue.
5 & 7. ndmsrfe.

So the question is, wvhether, if Day's landsa are injuriousIy
affeeteci, in filet it ferma. a case entilmg 1dm te compensation
under the provisions o! the statut#- citud.-cgina v. Miue Eat- C1 A3M13£ER ILEP OUkT S.
cm Counties llailvay Cornpany, 12Q. B3. e17, 569, S.M. 2 R.W (Rpri o h a oraadlVrict. omnLwP«mAt
cases 736; 'rte Seuthi Statfordsliire Railway Ce. v. North Sial- <RqYU T.r %tueau ur l-,earso' ,îmaLs r.eln.
fordshiie R-.ilvay Ce., 16 Q. B. 9'23,-Law Timnes, -29th May',
185g, p. 106; Tite Caledonia Railvay Company v. Ogîlvie, 9-2 îuovFLIUA rA.

Eag. Rep. 22Dem ser Io deela ratios-A rernient of #aoa.pay,,e,îsn of promissory ie.

MACAUJLAY, C. J., deiLvered the jucignent of the court. Theaîîîcî inî a e( laraionî thai a ptretnt£or>* ilo0 waî du>y pe':,cîîîcd aud

Tite provincial statute 14 & 15 Vie., cap. 51, sec. 4, n s di'ho,,osir<, i.4 a ,,îilicictiî lOvcrîiilt of .îotî.Pubint tuah thei ih na'er,

that the pover gitvea by the special act te censtruct the rail- ctlVvAbUaIlilî idre~c u Oct. 31. 1850.]
way, andi te take landis for that purpese, sanl bu execised Dedlaration-"i For thiat the saici defendant Flanigan on thie
subject te the provisions andi restrictions containeci in this act, CD
and compensation shahl be made te the owners andi occupiers 2tJune, 1856, by lus promisses>' note, now overdue, pro.-
of, and ait other parties interesteil in, anv such )anci se taken or miseci te pa>' te thse defendant Strauge, or order, £325, nt thc
istjurious4' affeczed by the construction 'ef thse saici rilwvay, fer B3ank of Montreal, three months aRter the date thoreof; and
tIse value et ail damnages sustaineci by reasen of sueli exo'rcise tIse raid defendant Stange endorseci the ane te thse plaintiff,
as re.axds suclL lands of thse powers by Élis or the special act,anitesicnoeasdhprete orpy ntnUcdy
&c., 'vest in the Comnpany. addesi oea uypeetdfrpyoto h a

Sec. 11, No. 5-afies deposit of maps, and giving notice, &o. il becaxue due, ai saici Bank, and uvas dishonored, whereof
application may be macie toe ower oands, or te parties the defendants respectively haci due notice; and the plaintif!

lempoWered te coavey landsa, or ititere.sted in lands Nyhiehi May clainis £35>»
Suller daage froni the tak-ing of materials or thse exorcise of Defendants dernurreci te thse declaration, assigaing as cause:
an>' of thue peivers grantei fer (qu. te) the railway, &c. See tîtat il is net .iîîcered hritatedfnatso*ete f
residue o! thse clause, and aise sub-sections Nos. 7 & 19, and ~teentmtUcdfnato ihrc
thc atatutes 14 & 15 Vir., cap. 73, antI 16 Vie., cap. 37 ; the tIsora, did net pa>' the amunt cf the promisses>' note declaxed
apecial act incorporating the Grandi Trtink Raihwa et Canada, on, nos is axmy breach of contraci allegeci in tIse declaration.

ad clîaps. 39 l7.'ie umneria statute 8 ie. cap.1% Meichael, for plaintiff; obtaineci a sumnions te show cause
se.6,enact that if an>', patty shaîl bu entitîcci te any comn-

pesi on in rspet of an>' landsa or cf any îîîîrre therein, wvhy the demurrer slîould net be set aside as frivolous, andi thse
whîch shait have bee -aen for, or injurioiuly affecied b>', plaintifi have luave te sigîî judgment for %vant cf a plca; or
let execution or thse %vosks &t. hy thte dernurrer cf the dcfendaîît Flanigan shoulci net be set
Tite case of the Caledenia Railway Co. v. <Igilvie (leuse cf asiulo with costs, antI the plaintif! have bcave te sign jucigment

Lords Cases, Match 30, 1855, 29 Eng. ltcp. M~) niakes il a test gi'thsadefnn Fngaorw tofapa ndt
-xhether thse vrords, injurious1y affedied, entitle the owner cfagmsthsic eedtFanafotvacfapandt
lands te compensation in respect cf an>' act wvhich, il donc by 1 3d NovcMber.
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