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RE ANTiERSON'v. SMITH-RECENT ENGLISH PRACTICE CASES.

1 4Yadd that the officiai guardian concurs in
thsVew.
4bond SUch. as directed was subsequently

brolght in, approved of and filed.

CONYCOURT 0F THE COUNTY 0F

ONTARIO.

RE ANDERSON V. SMITH.

ý 5ionln'"' to take evidence under the Division Court

Act.

eto' ' Bastt (25 L. R. Chy., page ai) is flot an authority
1'"Itan ixmination under a cbmmtission to a foreign

e014, Uiicer section îoo of the Division Court Art.

[Whitby, April 5.

f Plication for a commission to take the evidence
of th Piaifltiff, who formerly resided at Port Perry,

blt'vonow resides at Minneapolis, U. S. The
torie Wa8S for medicai services, and the interroga-

'Wa C hwdta mereiy formai proof of the dlaim

C. . Paterson, Q.C., opposed the application,
'tug NVadin v. Basseit, suPra.

CourNEL J. J.-Section iooof the Division
sion t ctprovides for the issue ofsuch acommis-

as aske~ Torif, "in the opinion of the Judge,
8vl.of expense wili be caused thereby." I am

o hsopinion, and therefore think the order shouid
luin the case cited a similar order for the ex-

,%icetion Of the piaintiff in New Zealand wasr4e ibutainta aea atraqusinn
Wh ,as inhe idecastya ofttheaplaintion imsnf

the Cue0  steiett ftepanifhmef
,, r de Was qualified by inserting a proviso " that
the d6 sitiOns of the piaintiff are not to be read, if

be efendant requires him to appear'at the triai to
eain and cross-examined." I see in this

r0 eaaon for this qualification of the order,
do1Cneive that Nfadin v. Basseit is any

aut'Y for refusing the order, but rather the
%tary.

It~TENGLI SH PRACTICE CASES.

NADIN v. BASSETT.

0-~ 37, 2. 5 (1883 ),-Ot r.485.

c Onomission-Examining a Party on corn-
»8tliiOfl-..Identity, question in dispute.

in anato L. R. 25 Ch. D. ai.
14cted t for redemption the defendant ad-

tuonhe PlaintiWrs right to, redeem, if he was the
nle represi~nted himself to be, but disputed

the plaintioes identity. The plaintiff resided in
New Zealand, and now applied for an «order to
examine himself, two other witnesses (naming
them), «Iand others " in New Zealand in his behaîf.
The Court of Appeal held, under the circumstances
of this case, it was proper the order 'should go, but
only with a proviso that the. depositions of the
plaintiff should not be read if the defendant re-
qelred him to appear at the triai to be examined
and cross-examined, no case having been made
that it was practically impossible for the plaintiff
to attend at the triai.

Although it is true that in conisidering whether
justice requires an examination before special
examiners, a party does not stand in the samne
position as a mere witness, yet there is no doubt
the Court has power under this rule to direct the
examination of a party.

Although the Court will not direct a mere
roving inquiry, and the person who comes for
an order of the above kind must show there are
material wîtnesses to be examined, yet it is not
necessary -that ail the witnesses to be examined
should be named in the order.

Semble (per KÂY, J.), the intention of this rule is
not that after an order is made under it, the dis-
cretion of the Court is taken away at the hearing
the cause. Without any special limitation ini the
otder made in the present case, if the plaintiff and
his witnesses were cross-examined in New Zeaiand
the Court would be at liberty at the hearing of the
case, if the defendant required the plaintiff and bis
witnesses to be produced in England, to order them
to be examined and cross-exàmined again before
the Court, and if the Court were of that opinion
there is nothing to interfere with the jurisdiction of
the Court to order the trial to stand over, or make
any other which the justice of the case may require.

Quare, whether the mere addition to the order
for the examination asked for, of a proviso that
--this order is to be without prejudice to the right
of the defendant to cross-examine the plaintiff at
the trial of the action in the presence of witnesses
in England, who can speak to his identity," would
authorize the judge at the trial to reject the plain-
tiff's evidence, if he, being stili out of the jurisdic-
tion, did not appear to be cross-examined.

IN RE BURGESS.

BURGESS v. BOTTOMLEY.

Rule 96.
Nextfriend of infant-Conflict of interests.

[C. A.-L. R. 25 Ch. D. 243.

Doubts having arisen as to the proper custody of
an infant, a suit was commenced in lier name for

"a? 15, iu,.,


