
MORTGAGES ON UNPLANTED CROPS.

interveniente noiv actu, the grant was subse-
quentlyconfirrned.

But it can no longer be said that in law,
-apar t frorn the foregoing exceptions, the ex-
istence of the subject rnatter of the grant 'is
requisite ito a valid 'grant thereof. The
Courts of Common Law now are vested
with the power of applying principles form-
erly the exclusive privilege of Courts of
Equity (Kennedy v. Bowen, 2 [ Gr. 95>, and
which, when s0 applied, prevail (Luischer v.

Comptoir, &c., supra); and s0 the lines once
drawn between law and equity exist now only
in rnemrny.

If, then, equity bas put a different con-
struction up>)n assignrnents of after-acquired
property, the oldruleof lawbecornes practically
obsolete, and a knowledge of it practically use-
less, except, perhaps, upon the legal effect of

a novus aclus inierveniens. That equity

bas done this is undisputed, for universally
do equitable doctrines prevail. 0f England,
Canada, and the States, Massachusetts, Ken-
tucky and Wisconsin alone, continue the

Comrnon Law- doctrines.' (15 Arn. L. Review,
P. -12 2 ;Jones v. Richardson, i o Metc. 481 ;

Rice -v. -Stone, i Allen, 5 66 ; Phielps v. Win-

slow, i8 B. Monroe 431; ftunier v. Bos-

wuoril, 43 Wis. 583.)
The law (by this we rnean*th e law as rnodi-

fled by equity) will now- support assigrnents,
not only of choses in action, anid of contin-

gent interest and expectancies, but also of

things which baye no present, actual, or po-

tential existence whiatsoever, but rest on m'ere

poss*bility (Story's Eq. Juris. sec. 1040);
wjth this proviso, bowvever, that the* assign-
mènt 'be elone of that class of which a Court
of Equity wôuld decree the specific perform-
ancèY There yet* howeyer, remnains a dis-
tinrction between ,things in esse and things. in

posse, but only ini the spirit in which trans 'fers
tbereof are respectively sustainçd. An »as-
signrnent of the ]&ter is supported, not as a
present positive transfer operative in preseni,

wbich can only be of tbîngs in esse, Bftt as a
Freseit, contract, to take effeci and'attach in

oiurûo Qsoof as the thing cornes into exis-
tence (15 Arn. L Review, p. 121 ; cases cited,
note 4>. That there are assignments of
after-acquired property which the law will.
flot sustain, however decided the intention
of the parties rnay be to' pass such propèrty
(and this intention rnust clearly appear by,.
the instrument itself:- Mason v. Macdonald
25 C. P. 439; see Carr v. Allait, 27 L. J.
Ex. 385>, a consideration of the above pro-
viso will fully establish ; but whether an as-
signrnent of crops to be thereafter grown is
one of such class, is no*( to be' considered,
while it brings us to the authoritiespertain-
ing to the discussion.

In considering the aut horities it will no-
be necessary to go beyond the question,
whether the assignment is one of that class
of which a Court of Equity would decree the
specific performance, because the numerous-
cases upholdîng grants of after-acquired
property (when there bas not becn a novus
actus> s0 establish their validity, as to .make
the test thereof the affirmative or negative of
this question, (per Lord Westbury, llotroyd

v. Marshall, 33 L.J. Ch'y, N .S. 193; Re §fi*r-

keil, Perrin v. Wood, 2 1 Gr. 492). Where there-
bas been a novus actus, then a grant may
yet be good at law, even in cases where equity
would not have decreed specific performance
but these case4 cali for no consideration here.

In Brown v. Baternan, L. R. 2 C. P. 272,

Mr. justice Srnith asked whether an agree-
ment "lthat ail materials brought upon the
prernises by B., for the purpose of erecting.
the buildings should bei considered as im--

rnediately atttached to, and belonging to the-
premises and should flot be rernoved
without Holledge's consent " was a conl-
tract which equity 'would enforce inm
favour of Holledge as against a seizure by
the Sheriff under an execution i against B.,
and he answered that he clearly Was of
opinion that it wap.
* In Hope v. Hayley, 5 E. & B. 830, the-

deed contained the words "that when and as.
Moon as any of.the dye wares, &c., &c., hercby-
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