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retained to answer the maintenance of the child. As between
husband and wife no costs. R. L. Brackin, for the plaintif[. J. H.
Rodd, for the defendants the executors. A. R. Bartiet, for the
(lefendant Charles A. Janisse.

MELDIIUM V. MARTENS-M-\IDDLETON,, J.-DEC. 28.

(]ontract -B rokers-Sale of ("ompa ny-shares-Dispuke a., ta
Share of Proftts--Ascertainment of Net Amnount Rcalised from
Sale-A lleged Sale by Defendant Io Ernployee and Resale by hiim-
Accounting on Basis of Price Iealised upon Resale.I-Action for a
declaration of the plaintiff's right to a larger share of the profits
on a sale of the stock of an industrial company than the defendant
was willinlg to give in, and for an accounting. The action was
tried without a jury at a Toronto sittings. MIDDLETON, J., in a
written judgmîerît, explained the transaction bctween the parties,
both of whorn were brokers. The defendant adrnitted the plain.
tiff's right to 25 per cent. of the net amount realised froin the
transaction; but the transaction was complicated by the defend-
ant's dealings with an cmployee of his in Chicago; and the plaintiff
contended that the net amount realised by the defendant %vas
larger than the defendant stated. The Iearned Judge said that
the defendant must account on the basis of the sale of the 8haree
mnade to one Edwards at $3.75 per share, and flot on the basis of
the sale alleged to have been mnade to the Chicago employee at
$3.33. The contract between the parties called upon the defend-
ant to exert ah bhis ability and to, caîl into play ail his resources,
including the maehinery of hîs Chicago office, and the defendant
ivas to have as his rernuneration the stipulated share of the profits.
When the plaintiff entrusted the defendant with the right to act
for hini in the transaction, it was contcmplated that the sale to
an actual purchaser should be made by thc defendant, and the
defendant had no authority to hand the matter over to another.
Such ail arrangernent as that saîd to exist between the defendant
and is Chiag eployee was a violation of the fundamiental rule
that no main iinav place himiself in sudh a situation that ls interest
eonffijts with lils dutyv. Aýn accounting înust be directed upon
the( basis of the sale to E<lwards and without any allowanc for
the reinuneration of the Chicago cinployec. Proper expenses
Îneurred in the ('hiuago office should be allowved. Unless the
figureýs ould bearrantged, there must be areference. x. H.] Kiîner
K.1., for the plaintifî. Flrank McCarthy, for the defendant.


