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agreemnt or by arbit ration, but the defendants refused to take
less than the whole, apparently desiring that the plaintil! should
surreîîder the lease. The defendants coathrued to demand and
flue plaintiff to refuse paynîent, and in the beginning of Novem-
ber, 1908, the rent as reserved by the lease was distrained for. The
plaintiff paid the arnount under protest, on the Ill November,
having in the neantime (6th Novenîber), brought the action above
inentioned for a declaration as to the rebate which should pro-
periy be allowed under the proviso. ThIe judgment of linnzuL,
J., dedlared flhe plaintiff entitled to a rebute, and referred il to
aý Master to ascertain the ainount. The formai. judgment de-
elared " that thc plaintiff is entitied to a reasonable rebate in
the rent payable un(ler the lease, and that such reasonable rebate

shall be calculatcd froni the lst May, 1908, during such portion
of flie plaintiff's tenancy as the prohibition may be ini force."

Notwitbstanding the pendency of lthe action, the defendant on
flic 18th Marefi, 1909, again distrained on the plaintiff, and on
ijtis1 occasion also for flie whole of bbe rent as reserved by the
lease, payable in November and December, 1908, and January and
I"ebruary, 1909, and for te rent said to be (lue in respect of the
4,i' additional rooms rcnted-îii ail $482.64.

The plaintiff thereupon), oni the 22nid Mareli, 1909, bronghit
this action, payiîîg into Court (presnably tînder 'Rute
1069) the amount of the rent in question. Hc sued also for n
exessive distress, the goods distr ained being, it was said, more
than were necessary bo sabisfy ail rent that could, in any circunu-
stances, be due and ini arrear.

lb was stated at flic trial that the Master's report in the first
action had been made on the 8th October, 1909, finding that the
sain of $300 was a reasonable rebate; it was also said that an
appeal from the report was pending.

J. M. Ferguson and J. T. M-ulcaliy, for thie plaintiff.
A. E. H. Creswicke, K(,for the defendint Quinn.
F. G. Evans, for tlie defendant fleeve.

OSLELL, T.A.:-Tle principal contention was that, wlîile the
aîiOUIlt of the r-ebate was unascertaiîned, bbc riglit of distress was
suîspended or tinei ten li arnount payable for retit beîig, in
flC vircumstances, no longer a fixed and asee(rtqincd sumi.

A\s regards bte retut in respect of flic six roonîs, it ,a on-I
tcîtded that licre was no right to distrîin for it on bue pLaintiff's
goods iii tte liotel, thei only place wlîere Ilie, dist ress n'as iii faut
In, dec.


